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STATEMENT OF JURISDICTION
As set forth in section I of Sky High's Argument, appellee, Sky High
Incorporated (hereinafter "Sky High"), asserts that the Court of Appeals does not
have jurisdiction over the issues raised by appellant, Paul F. Bliss dba Bliss
Construction Co., Inc. (hereinafter "Bliss"), on appeal inasmuch as Bliss failed to
file a timely notice of appeal. If the Court of Appeals determines that Bliss's
January 2 nd motion qualifies as a timely and valid motion under either Rule 52 or
59, then the time for appeal was tolled, and the Court of Appeals has jurisdiction
over this appeal on transfer from the Utah Supreme Court pursuant to section 782a-3(2)0) of the Utah Code.

STATUTES AND RULES OF CENTRAL IMPORTANCE TO THE APPEAL
Utah Code Ann. § 78-31 a-3. Arbitration agreement
A written agreement to submit any existing or future controversy to
arbitration is valid, enforceable, and irrevocable, except upon grounds existing at
law or equity to set aside the agreement, or when fraud is alleged as provided in
the Utah Rules of Civil Procedure.
Utah Code Ann. § 78-31 a-4. Court order to arbitrate
(1) The court, upon motion of any party showing the existence of an
arbitration agreement, shall order the parties to arbitrate. If an issue is raised
concerning the existence of an arbitration agreement or the scope of the matters
covered by the agreement, the court shall determine those issues and order or
deny arbitration accordingly....
Utah Code Ann. § 78-31 a-12. Confirmation of award
Upon motion to the court by any party to the arbitration proceeding for the
confirmation of the award, and 20 days notice to all parties, the court shall
confirm the award unless a motion is timely filed to vacate or modify the award.
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Utah Code Ann. § 78-31 a-13. Modification of award by arbitrators
(2) A motion to the arbitrators for modification of an award shall be made
within 20 days after service of the award upon the moving party.
Utah Code Ann. § 78-31 a-14. Vacation of the award by court
(2) A motion to vacate an award shall be made to the court within 20 days
after a copy of the award is served upon the moving party, or if predicated upon
corruption, fraud, or other undue means, within 20 days after the grounds are
known or should have been known.
Utah Code Ann. § 78-31 a-16. Award as judgment
An award which is confirmed, modified, or corrected by the court shall be
treated and enforced in all respects as a judgment. Costs incurred incident to
any motion authorized by this chapter, including a reasonable attorney's fee,
unless precluded by the arbitration agreement, may be awarded by the court.
Utah Code Ann. §38-1-3. Those entitled to lien—What may be attached
Contractors, subcontractors, and all persons performing any services or
furnishing or renting any materials or equipment used in the construction,
alteration, or improvement of any building or structure or improvement to any
premises in any manner and licensed architects and engineers and artisans who
have furnished designs, plats, plans, maps, specifications, drawings, estimates of
cost, surveys or superintendence, or who have rendered other like professional
service, or bestowed labor, shall have a lien upon the property upon or
concerning which they have rendered service, performed labor, or furnished or
rented materials or equipment for the value of the service rendered, labor
performed, or materials or equipment furnished or rented by each respectively,
whether at the instance of the owner or of any other person acting by his
authority as agent, contractor, or otherwise except as the lien is barred under
Section 38-11-107 of the Residence Lien Restriction and Lien Recovery Fund
Act. This lien shall attach only to such interest as the owner may have in the
property.
Utah Code Ann. § 38-1-18. Attorneys' fees
Except as provided in Section 38-11-107, in any action brought to enforce
any lien under this chapter the successful party shall be entitled to recover a
reasonable attorneys' fee, to be fixed by the court, which shall be taxed as costs
in the action.
2

Utah R. App. P. 4. Appeal as of Right: When Taken
(a) Appeal From Final Judgment and Order. In a case in which an appeal
is permitted as a matter of right from the trial court to the appellate court, the
notice of appeal required by Rule 3 shall be filed with the clerk of the trial court
within 30 days after the date of entry of the judgment or order appealed from
(b) Motions Post Judgment or Order. If a timely motion under the Utah
Rules of Civil Procedure is filed in the trial court by any party (1) for judgment
under Rule 50(b); (2) under Rule 52(b) to amend or make additional findings of
fact, whether or not ah alteration of the judgment would be required if the motion
is granted; (3) under Rule 59 to alter or amend the judgment; or (4) under Rule
59 for a new trial, the time for appeal for all parties shall run from the entry of the
order denying a new trial or granting or denying any other such m o t i o n . . . . A
notice of appeal filed before the disposition of any of the above motions shall
have no effect. A new notice of appeal must be filed within the prescribed time
measured from the entry of the order of the trial court disposing of the motion as
provided above.
Utah R. Civ. P. 52. Findings by the Court
(a) Effect. In all actions tried upon the facts without a jury or with an
advisory jury, the court shall find the facts specially and state separately its
conclusions of law thereon, and judgment shall be entered pursuant to Rule 58A
. . . . Requests for findings are not necessary for purposes of review. Findings of
fact, whether based on oral or documentary evidence, shall not be set aside
unless clearly erroneous, and due regard shall be given to the opportunity of the
trial court to judge the credibility of the witnesses.... The trial court need not
enter findings of fact and conclusions of law in rulings on motions, except as
provided in Rule 4 1 ( b ) . . . .
(b) Amendment. Upon motion of a party made not later than 10 days after
entry of judgment the court may amend its findings or make additional findings
and may amend the judgment accordingly....
Utah R. Civ. P. 59. New Trials; Amendments of Judgment
(a) Grounds. Subject to the provisions of Rule 61, a new trial may be
granted to all or any of the parties and on all or part of the issues . . . ; provided,
however, that on a motion for a new trial in an action tried without a jury, the
court may open the judgment if one has been entered, take additional testimony,
amend findings of fact and conclusions of law or make new findings and
conclusions, and direct the entry of a new judgment:...
3

(b) Time for Motion. A motion for a new trial shall be served not later than
10 days after the entry of the judgment....
(e) Motion to Alter or Amend a Judgment. A motion to alter or amend the
judgment shall be served not later than 10 days after entry of the judgment.
STATEMENT OF THE CASE
I. Nature of the Case.
This case is the result of ongoing disputes between the owner (Sky High)
of certain real property located in Nephi, Utah, and a contractor (Bliss) hired to
construct a One Man Band Diner on the property. Pursuant to the parties'
contract, the project's architect certified that sufficient cause existed for Bliss's
termination, and Sky High did in fact terminate him and complete the project on
its own. After his termination from the project, Bliss placed a mechanic's lien on
the property and brought suit for a money judgment and to foreclose the
mechanic's lien. Sky High counterclaimed, seeking a judgment for the cost
overages incurred in completing the project. The trial court ordered the parties to
arbitrate their disputes. The arbitrator ruled that neither side owed any money to
the other. The trial court confirmed the arbitration award and ordered Bliss to
release his mechanic's lien, leading Bliss to file various post-judgment motions
and eventually this appeal.
II. Course of Proceedings.
Bliss filed his Complaint, commencing suit on November 30,1999. (R. at
11). Bliss sought to obtain judgment for breach of contract and unjust
enrichment and to foreclose a mechanic's lien. Thereafter, Sky High responded
4

with a Verified Answer and Counterclaim on January 14, 2000. (R. at 106). The
Counterclaim sought a judgment for breach of contract and a declaration of the
trial court that a written ruling made by the architect on the project was binding
and enforceable and that Bliss should release his mechanic's lien.
Subsequently, on February 15, 2000, Sky High filed a Motion for Summary
Judgment on all claims and defenses. (R. at 128). Despite opposition from
Bliss, the trial court purportedly granted Sky High's motion at a hearing held on
April 12, 2000, but the trial court referred the entire case to arbitration rather than
granting Sky High the relief requested. The Order Granting Sky High's Motion for
Summary Judgment and Referring Case to Arbitration was entered on May 18,
2001. (R. at 338).
Following a motion by Sky High for reconsideration or clarification made
under Rule 54(b) of the Utah Rules of Civil Procedure (R. at 305), the trial court
again ordered the parties to arbitrate their disputes (R. at 364).
The arbitration of the parties' disputes was held on August 2 and 3, 2000,
with Harold C. Verhaaren (hereinafter "the arbitrator") sitting as the arbitrator. (R.
at 367.) The arbitrator issued a written ruling on August 15th (R. at 367), which
was forwarded to the parties on September 1, 2000 (R. at 401).
Sky High made a Motion for Confirmation of Arbitration Award on
September 13, 2001 (R. at 369), and the trial court entered the Order Confirming
Arbitration Award (hereinafter "the Confirmation Order"), which Order also
required Bliss to release his mechanic's lien, on September 26, 2001 (R. at 371).
5

Bliss subsequently filed a Motion to Set Aside Judgment on October 23,
2000 (R. at 374), which motion was denied by the court on December 7, 2000 (R.
at 454). An order to that effect was entered on January 2, 2001. (R. at 463).
An order to show cause hearing was also held on January 2, 2001, at
which time the trial court entered an Order releasing Bliss's mechanic's lien from
Sky High's property inasmuch as Bliss had failed to do so. (R. at 461).
That same day, Bliss filed another post-judgment motion entitled "Motion to
Alter or Amend the December 7, 2000, Ruling or Motion to Stay Execution of
Judgment Pending Appeal." (R. at 465). On March 7, 2001, the trial court
entered an Order denying Bliss's alternative motions. (R. at 567).
Sky High also filed a Motion for Attorney Fees and Statutory Penalty on
January 12, 2001 (R. at 486), which motion was granted as to the requested
attorney fees, but denied as to the penalty by an Order and Judgment entered
April 25, 2001. (R. at 592).
In the mean time, Bliss first filed a Notice of Appeal on January 16, 2001.
(R. at 508). However, Bliss subsequently filed a Notice of Withdrawal of Appeal
Without Prejudice on February 15, 2001 (R. at 553), and the Supreme Court
entered an Order of Dismissal that same day (R. at 556).
Later Bliss filed an Amended Notice of Appeal on March 27, 2001 (R. at
588), and this appeal ensued.
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III. Statement of Facts.
Sky High objects to Bliss's Statement of Facts contained in the Brief of
Appellant inasmuch as the majority of "facts" asserted are entirely irrelevant to
the issues on appeal and are not even necessary for the Court of Appeals to
understand the background leading up to this appeal. Moreover, the majority of
Bliss's so-called "facts" were disputed by the parties and never established as
facts by either the trial court or the arbitrator. Indeed, Sky High objects to the
Statement of Facts to the extent that Bliss is attempting to paint himself as a
victim who was wrongfully taken advantage of and terminated. Sky High asserts
that it was the party harmed by Bliss's shoddy workmanship, unauthorized
changes to the project, and failure to pay various subcontractors and suppliers.
(See R. at 99-100.) Sky High sets forth the following statement of facts to
provide the Court of Appeals with the background leading to the court
proceedings:
On or about November 5,1998, Sky High and Bliss entered into a contact
for the construction of a One Man Band Diner on Sky High's property in Nephi,
Juab County, Utah. (R. at 101,115.) A true and correct copy of the contract and
general conditions are attached to this Brief of Appellee as Exhibits B and C of
the Addendum. (See R. at 177,186.)
Disputes subsequently arose between Sky High and Bliss regarding the
work on the project, and Sky High chose to terminate Bliss and have Bliss stop
work on the project. (R. at 200-01.) At the time of Bliss's termination, Sky High
7

had disbursed to Bliss (or to various suppliers and subcontractors directly) the
amount of $154,930.90. (R. at 199.) Bliss filed a Notice of Mechanic's Lien on
Sky High's property on May 17,1999. (R. at 4, 7,103.)
Sky High completed the project some time the summer of 1999. (R. at
198.) Pursuant to the conditions of the parties' contract, Sky High sought to have
the project's architect resolve the ongoing dispute over who owed money to
whom and how much. (R. at 198.) On October 22,1999, the architect issued a
final written decision requiring Bliss to release his mechanic's lien and to pay Sky
High the sum of $11,764.40 due to cost overages incurred by Sky High in
completing the project. (R. at 134,196.)
Bliss subsequently commenced a law suit on November 30,1999, and the
court proceedings commenced, which included the arbitration proceedings, as
set forth in the preceding section.
SUMMARY OF ARGUMENT
The Court of Appeals is without jurisdiction over the issues raised by Bliss
on appeal. The motion filed by Bliss on January 2, 2001, was encaptioned as a
motion made pursuant to Rules 52 and 59 of the Utah Rules of Civil Procedure.
However, the motion was, in substance, a Rule 52 or 59 motion only with respect
to addressing the trial court's actions on September 26, 2001. Accordingly, the
motion was untimely in that regard. Moreover, the balance of the motion only
asked the trial court to reconsider Bliss's arguments made in Bliss's Rule 60(b)
motion, and the motion could not, substantively or procedurally, constitute a
8

motion under either Rule 52 or Rule 59. Thus, the time for appeal was not tolled
by the procedurally improper and untimely motion, and Bliss did not file a notice
of appeal in time to preserve the issues raised on appeal.
Furthermore, the trial court did not violate the Utah Arbitration Act or the
court rules by entering the Confirmation Order on September 26th. The statute
does not prohibit the trial court from entering an order confirming an arbitration
award at any time; instead, the statute simply makes confirmation mandatory
upon the happening of certain events. Moreover, the trial court has the discretion
and authority to rule on a pending motion to confirm without having to wait for a
formal notice to submit for decision by one of the parties.
In any event, Bliss cannot claim any real prejudice resulting from the trial
court's entry of the Confirmation Order on September 26th. Bliss failed to ever
file a motion to either modify or vacate the arbitration award. Furthermore, by the
time the trial court entered the Confirmation Order, the time for Bliss to challenge
the arbitration award had already expired. Indeed, Bliss took no action to oppose
Sky High's motion to confirm and no action to object to the proposed
Confirmation Order within the time limits prescribed by the court rules or the
arbitration statute. Accordingly, the trial court did not abuse its discretion in
denying Bliss's motion to set aside the Confirmation Order.
The arbitrator had authority and jurisdiction to address the issues
underlying Bliss's claim of mechanic's lien. The parties' written contract
conditions mandated arbitration of all claims, which claims the contract defined to
9

include those related to mechanic's liens. Moreover, the trial court ordered the
arbitrator to address Bliss's entitlement to a mechanic's lien, as was within the
court's discretion, and Bliss did not object to the arbitration of these issues. In
any event, the Fourth District Court, not the arbitrator, ordered Bliss to release
his mechanic's lien after the arbitrator conclusively determined that neither Bliss
nor Sky High was owed any money.
In any event, Bliss has no basis to claim a mechanic's lien inasmuch as he
is owed no further money under his contract with Sky High. Inasmuch as any
debt to Bliss under the contract has been satisfied, no underlying debt exists
upon which a mechanic's lien may be based. When a contractor and owner
negotiate a contract for the price of the labor and materials to be supplied, the
contract price is conclusive of the value of such labor and materials. Bliss is not
entitled to claim that the "value" of his work exceeds any amount he is owed
under the contract.
Furthermore, Bliss has already had his opportunity to be heard and
present evidence regarding all his monetary claims—in the arbitration
proceeding. As a result of those proceedings, the arbitrator ruled Bliss had no
enforceable claim for money. The arbitration proceedings fully satisfied Bliss's
right to due process. In addition, Bliss has still had the opportunity to present his
ongoing legal theories to the trial court, which the trial court rejected on the basis
of the arbitrator's findings.
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Finally, Sky High is entitled to an award of its attorney fees incurred in this
appeal pursuant to section 38-1-18 of the Utah Code. Since the arbitration, Bliss
has continued to assert a right to claim a mechanic's lien. Nevertheless, Sky
High has prevailed each step of the way. Thus, Sky High is entitled to its
attorney fees incurred in defending against Bliss's mechanic's lien claims.
ARGUMENT
I. This Court Is Without Jurisdiction to Resolve this Appeal Inasmuch
as Bliss Filed an Untimely Notice of Appeal Following Bliss's
Procedurally Improper and Untimely Motion On January 2, 2001.
On January 2, 2001, Bliss filed a motion captioned as a motion to alter or
amend the trial court's December 7, 2000 ruling, allegedly made under Rules
52(b) and 59(e) of the Utah Rules of Civil Procedure. The substance of the
motion was essentially two-fold. First, Bliss suggested that the trial court did not
actually consider the arguments made in his Rule 60(b) motion because the court
did not make specific findings of fact or conclusions of law. Second, Bliss argued
in the motion that he was denied due process of law and equal protection under
the law when the trial court ordered the release of his mechanic's lien on
September 26, 2000.
Utah's courts will look to the substance of a post-judgment motion rather
than the title in the caption when determining specifically what type of motion has
been made. See Reeves v. Steinfeldt. 915 P.2d 1073,1076-77 (Utah App.
1996). In this case, such an analysis is particularly pertinent because it will
reveal that Bliss failed to make a procedurally proper or timely motion to the trial
11

court under either Rule 52 or Rule 59 such as would toll the time for filing a
notice of appeal.
A.

Bliss's motion was untimely under Rules 52 and 59.
In large part, Bliss addressed his motion to the fact that the trial court

ordered the release of his mechanic's lien without holding an evidentiary hearing
following the arbitration in violation of his rights to due process of law and equal
protection under the law. These constitutional arguments were specifically
addressed to the trial court's action of entering the Confirmation Order on
September 26,h. Nevertheless, these arguments were made for the first time on
January 2, 2001, in the Rule 52 and 59 motion.
This Court should not be misled by Bliss's attempt, in the caption of his
motion, to bootstrap unfounded legal theories alleging a violation of his
constitutional rights on September 26th to his attack of the trial court's December
7th ruling. The substance of the motion reveals that the trial court's Confirmation
Order was being attacked, not his ruling of December 7th on the Rule 60(b)
motion.
Both Rules 52(b) and 59(e) require such motions be made "not later than
10 days after the entry of judgment." Following the entry of the Confirmation
Order on September 26th, Bliss needed to file his motion by Friday, October 6,
2000, to satisfy the time requirements of Rules 52 and 59.1 However, Bliss did

1
"An award which is confirmed . . . by the court shall be treated and
enforced in all respects as a judgment." Utah Code Ann. § 78-31 a-16.
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not make his motion until January 2, 2001. Thus, Bliss's motion was untimely
with respect to his constitutional claims and had to be denied. See Holbrook v.
Hodson. 466 P.2d 843, 844 (Utah 1970); Burgers v. Maiben. 652 P.2d 1320,
1321 (Utah 1982) (ruling that when such an untimely motion is made, the trial
court's only alternative is to deny the motion).
B.
Bliss's assertions regarding the trial court's December 7th ruling do not
qualify as a motion under Rules 52 or 59.
Bliss also suggested in his motion filed January 2nd that the trial court may
not have considered the arguments made in his Rule 60(b) motion because the
court did not make specific findings of fact or conclusions of law. Admittedly, no
findings of fact were made by the trial court. However, the trial court was not
required to make findings of fact or conclusions of law when ruling on Bliss's
Rule 60(b) motion. Utah R. Civ. P. 52(a) ("The trial court need not enter findings
of fact and conclusions of law in rulings on motions, except as provided in Rule
41(b).")
In any event, Bliss's Motion to Alter or Amend the December 7 Ruling was
not, in substance, a motion made under either Rules 52 or 59. The trial court
made no findings of fact to be altered or amended. More importantly, the trial
court's ruling and order on Bliss's Rule 60(b) motion was not a judgment!
Rule 52(b) provides that "[u]pon motion of a party made not later than 10
days after the entry ofjudgment the court may amend its findings or make
additional findings and may amend the judgment accordingly." (Emphasis
added.) Rule 52 clearly applies to the amendment of findings of fact made by the
13

judge in connection with an evidentiary proceeding and forming the basis for a
judgment. As plainly stated in the rule, "[i]n all actions tried upon the facts
without a jury or with an advisory jury, the court shall find the facts specially and
state separately its conclusions of law thereon, and judgment shall be entered."
Utah R. Civ. P. 52(a).
This Court's December 7th ruling addressed only legal arguments raised in
Bliss's Rule 60(b) motion to set aside the judgment. No relevant factual disputes
were raised, and no evidentiary hearing was conducted such that findings of fact
would be required.
Rule 52(b) specifically applies to amending findings in connection with a
judgment, not a ruling on a motion. Similarly, Rule 59(e) applies only to a
"motion to alter or amend the judgment." (Emphasis added.)2 Utah's Rules of
Civil Procedure are to be construed according to their plain language. "In
interpreting a statute or rule, we examine its" 'plain language and resort to other
methods ... only if the language is ambiguous.'" Hartford Leasing Corp. v. State.
888 P.2d 694, 701 (Utah App. 1994) (quoting Stucker v. Summit County. 870
P.2d 283, 287 (Utah App.))
Thus, Bliss's motion allegedly made under Rules 52(b) and 59(e) was
procedurally improper. In substance, the motion could not possibly constitute a
motion under either rule. Instead, this part of Bliss's motion was more a request

2
It should be pointed out that Bliss never explained what basis he was
relying upon under Rule 59 to support his motion to alter or amend.
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for reconsideration or clarification of the court's December 7 ruling than another
type of motion that would be permitted under the Utah Rules of Civil Procedure.
C.
Bliss's Notice of Appeal was untimely inasmuch as the time to appeal was
not tolled by his motion made on January 2. 2001.
Bliss's motion could not toll the running of the time to appeal under either
Rule 52 or 59. "An untimely motion for a new trial has no effect on the running of
the time for filing a notice of appeal." Burgers. 652 P.2d at 1321 (Utah 1982). In
Vanjonora v. Draper. 30 Utah 2d 364, 517 P.2d 1320 (1974), the Utah Supreme
Court held that "an untimely motion for a new trial will not suspend or toll the time
for taking an appeal." Burgers. 652 P.2d at 1322.
Bliss filed his Amended Notice of Appeal on March 27, 2001.
Nevertheless, a notice of appeal must be filed with the trial court clerk within
thirty days of the entry of the judgment or order appealed from. Utah R. App. P.
4(a). Because Bliss's January 2nd motion was untimely and procedurally invalid,
Bliss's time to appeal was not tolled by the filing of the motion and the time to file
the notice of appeal had expired with respect to a challenge of the Confirmation
Order, entered September 26, 2000, or the Order on the Rule 60(b) motion,
entered January 2, 2001.
Accordingly, this Court is without jurisdiction to review any issue presented
by Bliss on appeal. See State v. Montova. 825 P.2d 676 (Utah App. 1991)
(indicating that the time for filing an appeal is jurisdictional).3

3 Bliss does not assert in this appeal that the trial court erroneously failed to
make findings of fact in his December 7th ruling or that the trial court actually
15

II. The Trial Court Did Not Err by Confirming the Arbitration Award
Prior to Twenty Days Elapsing After Notice of the Motion to Confirm.
Contrary to Bliss's assertion, the trial court did not violate the Utah
Arbitration Act or any rule of procedure or judicial administration by confirming
the arbitration award only thirteen days after Sky High's motion to confirm the
award was mailed to Bliss's counsel.4
Section 78-31 a-12 of the Utah Arbitration Act does not prohibit the trial
court from confirming an arbitrator's award sua sponte, any time after a motion to
confirm the award is filed with the Court. The statute simply states that "upon
motion" and upon "20 days notice to all parties, the court shall confirm the award
unless a motion is timely filed to vacate or modify the award." Utah Code Ann. §
78-31 a-12 (emphasis added). In other words, the statute makes confirmation
absolutely mandatory upon certain conditions, including the passage of the
twenty days.
However, the statute does not require that the court wait twenty days
before deciding whether to confirm an arbitration award. Accordingly, the Court's

failed to consider Bliss's arguments made with respect to that motion. In fact, the
trial court expressly stated that the ruling was made "[a]fter a complete review of
the memoranda provided, the arbitrator's award, and the Court's order." (R. at
454.) Nothing in the trial court record supports any other contention.
4 Inexplicably, Bliss argues on appeal that the trial court erred in confirming the
arbitration award and that the arbitrator had no authority to address the
mechanic's lien issues; however, Bliss has admitted in the record that he "did not
and is not asking [the trial court] to modify or vacate the Arbitrator's Award"
apparently because the Arbitrator only "suggested" that Bliss should release its
mechanic's lien and the actual "Award was silent on this point." (R. at 435.)
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entry of the Order Confirming Arbitration Award on September 26, 2000, did not
violate section 78-31 a-12 and should not be set aside.
Moreover, Bliss's assertion that the trial court erred by entering the
Confirmation Order without the matter being formally submitted by Sky High is
simply erroneous. The Utah Court of Appeals has made it clear that
[wjhile a court rhay refrain from addressing a matter that is not
submitted for decision under Rule 4-501 (1)(D), nothing in this rule or
any other rule bars a court from deciding such a matter sua sponte.
A correct reading of the unambiguous language of the last sentence
of the rule is that the parties may not assume that a matter will be
presented to the judge for decision by the clerk's office unless a
party notifies the clerk of the court that the matter is fully briefed (or
at least all parties have had ample opportunity to brief their
arguments) and ready for decision.
Scott v. Majors. 980 P.2d 214, 217 (Utah App. 1999) (emphasis added). Rule 4501 only prohibits a party supporting or opposing a motion to submit the motion
prematurely for a decision; the rule does not require the trial court to wait for a
notice to submit.5
It would appear that Bliss was simply waiting to receive a notice to submit
for decision before being prompted to act, just as Bliss did previously in waiting to
first respond until arlfer receiving Sky High's notice to submit a motion for
summary judgment earlier in the proceedings. Bliss waited sixteen days after
service of the summary judgment motion, and two days after service of a notice

5 In fact, Rule 4-501 (1)(B) technically allows the moving party to submit a
motion to the court for decision "[i]f the responding party fails to file a
memorandum in opposition to the motion within ten days after service of the
motion."
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to submit for decision, before filing a procedural objection to the proposed
summary judgment (R. at 128, 206, & 211). An affidavit and memorandum in
opposition came much later (R. at 249 & 268). Similarly, Bliss waited seven days
after Sky High filed a notice to submit its motion for attorney fees before first
opposing that motion (R. at 525 & 536).
In any event, the trial court's sua sponte entry of the Order Confirming
Arbitration Award on September 26th did not violate the arbitration statutes or the
court rules.
III. Any Error by the Trial Court in Prematurely Entering the
Order Confirming Arbitration Award Was Harmless.
Even if the trial court were somehow required to wait twenty days before
confirming the arbitration award, any failure to do so did not prejudice Bliss's
rights in this case, and any error in prematurely entering the Order was harmless.
See Jones v. Cyprus Plateau Min. Corp.. 944 P.2d 357, 360 (Utah 1997)
(affirming the trial court and indicating that "[hjarmless errors are those that are
sufficiently inconsequential so no reasonable likelihood exists that the error
affected the outcome of the proceedings").
As has been previously mentioned, the trial court would have been
absolutely required by the Utah Arbitration Act to confirm the award under the
following circumstances: (1) a motion to confirm the award is made, (2) twenty
days notice is given to all parties, and (3) no motion is timely filed to vacate or
modify the award. See Utah Code Ann. § 78-31 a-12.
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A.

Bliss did not challenge the arbitration award.
A motion to either vacate the award or to modify the award must be made

"within 20 days after a copy of the award is served upon the moving party." Utah
Code Ann. §§ 78-31a-13(2) & -14(2). Thus, Bliss was required to file any motion
to vacate or modify the Arbitrator's award within twenty days of service of the
arbitration award, and not the motion to confirm the award.
Bliss unabashedly failed to do this. By Bliss's own admission, a copy of
the Arbitrator's award "was forwarded to the Parties by the American Arbitration
Association on or about September 1, 2000." (R. at 401.) Even if the copy of the
award was only mailed on September 1, 2000, and three days were added for
mailing pursuant to Rule 6 of the Utah Rules of Civil Procedure, then Bliss still
had to file any motion to modify or vacate that award no later than Monday,
September 25, 2000.
By the time this Court entered the Confirmation Order on September 26th,
the time for Bliss to make such a motion had already elapsed! Any motion filed
thereafter would have been untimely under the statute and could have no effect
on the award's confirmation. Indeed, Bliss never did make a motion to modify or
vacate the arbitration award!
B.

Bliss did not challenge Skv High's motion to confirm or the proposed order.
Furthermore, Bliss took no action to file any opposition to the motion to

confirm, or any objection to the proposed Confirmation Order, prior to twentythree days elapsing after service of Sky High's motion for confirmation and the
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proposed Order. Sky High's proposed Confirmation Order was submitted to the
trial court and served upon Bliss with Sky High's Motion for Confirmation of
Arbitration Award on September 13, 2000. (R. at 368, 370.) Even if Bliss were
somehow entitled to respond within twenty-three days after service of the motion
as he suggests (rather than the shorter time periods set forth in Rules 4501(1)(B) (ten days to oppose motions) or 4-504(2) (five days to object to
orders)), Bliss still needed to respond no later than Friday, October 6, 2000.6
Nevertheless, Bliss did not respond at all until filing a motion to set aside
the Confirmation Order on October 23, 2000.
It is important to note that entry of the trial court's Confirmation Order on
September 26th played no part in Bliss's utter failure to act until October 23rd.
Counsel for Sky High first became aware that the Confirmation Order had been
entered on October 9th, when a telephone call was made to the court clerk. (R.
at 422.) Bliss did not even become aware of the entry of the Order until October
11, 2000, when Sky High's counsel faxed a copy of the entered Order Confirming
Arbitration Award to Bliss's counsel. (R. at 398 & 422.) The time for Bliss to act

6
In the alternative, even were this Court to accept the erroneous proposition
that the twenty-day notice period begins to run upon actual receipt of the motion,
then by Bliss's own admission, his counsel received the motion no later than
September 18, 2000. The twenty-day period would have elapsed on Monday,
October 9, 2000. Contrary to the suggestion on page 13 of Appellant's Brief,
Bliss could not possibly have twenty days, plus an additional three added for
mailing, commencing on the date of actual receipt of the motion rather than the
date of mailing.
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had already passed by October 11 , and confirmation of the award would have
been mandatory under the statute by that point!
Moreover, Bliss has failed to demonstrate any justifiable excuse to this
Court for not responding at all until October 23rd. If Bliss intended to object or to
make a motion, then Bliss had ample time to do so within the time allotted, or
else Bliss could haveattempted to motion the trial court for an enlargement of
time. Instead, the record shows that Bliss did absolutely nothing, completely
disregarding the statute and the court rules. Rule 60(b) does not recognize such
simple neglect as a basis for setting aside a judgment or order. Moreover, Bliss's
"surprise" at learning the Confirmation Order had been entered on September
26th also does not justify setting aside the Order. "[A] party to a lawsuit is on
constructive notice of the contents of the court record and has a duty to be aware
of what the trial court does." Reeves. 915 P.2d at 1077 n.6.
Accordingly, Bliss can claim no prejudice resulting from the trial court's
entry of the Order on September 26th, and the trial court properly denied Bliss's
Rule 60(b) motion.
IV. The Arbitrator Had Authority to Make His Recommendations and
Award.
A.

Pursuant to the parties' contract and the trial court's order, the Arbitrator
had authority to determine how much Bliss was owed under the
mechanic's lien.
Bliss claims that the Arbitrator did not have jurisdiction over the mechanic's

lien issues. Nevertheless, Bliss cites no authority for this assertion. While
admittedly only a court of competent jurisdiction can actually foreclose on a
21

mechanic's lien, an arbitrator can certainly rule on the underlying issues, such as
the amount of indebtedness, if any, owed to the contractor.
It has been generally recognized that "the award in an arbitration
proceeding is conclusive as to the amount of the principal of the mechanic's lien"
when the amount owed the contractor is determined in the arbitration. Demand
For or Submission to Arbitration as Affecting Enforcement of Mechanic's Lien, 73
A.L.R. 3d 1042,1060; see, e ^ , Brescia Constr. Co. v. Walart Constr. Co.. 190
N.E. 484,486 (N.Y. 1934) (concluding that "the arbitration proceedings have
resulted in an adjudication of the amount due and owing to the contractor," which
amount could then be satisfied by enforcing the mechanic's lien). The arbitrator
in our case conclusively determined that Bliss was not owed any sum of money.
He clearly had authority to make such a determination.
Indeed, it is the law in Utah that "[a] written agreement to submit any
existing or future controversy to arbitration is valid, enforceable, and irrevocable."
Utah Code Ann. § 78-31 a-3. Furthermore, "the written agreement defines the
scope of the arbitrator's authority." Pacific Dev.. L.C. v. Orton. 2001 UT 36, 23
P.3d 1035, fl 9. The parties to this case contractually agreed to a dispute
resolution process that included a provision that "[a]ny controversy or Claim
arising out of or related to the Contract, or the breach thereof, shall be settled by
arbitration." (See section 4.5.1 of the General Conditions; R. at 166). The term
"Claim" is broadly defined in the contractual documents (section 4.3.1 of the
General Conditions), and section 4.3.2 of the General Conditions expressly
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recognizes the possibility that "the Claim relates to a mechanic's lien." (R. at
167.)
"For a court to find that an arbitrator has exceeded his authority, the court
must determine that 'the arbitrator's award covers areas not contemplated by the
submission agreement.'" Pacific Dev.. 23 P.3d at ^ 9 (quoting Intermountain
Power v. Union Paciffc R.R.. 961 P.2d 320, 323 (Utah 1998)). The agreement to
arbitrate was valid and enforceable, including the agreement to arbitrate claims
and issues related to Bliss's mechanic's lien. Accordingly, the arbitrator did not
exceed the authority granted him under the parties' contract.
Moreover, the trial court specifically ruled, in its Order entered on May 18,
2000, that "the dispute resolution process contractually agreed to by the parties
in this case necessitates the parties submitting issues to arbitration....
Accordingly, the Court hereby ORDERS AS FOLLOWS:... 3. The parties shall
submit their disputes to arbitration . . . [and] 4. The arbitrator shall determine
. . . (3) whether or not Bliss must release his mechanic's lien . . . ; (4) whether or
not Bliss properly raised and preserved any claims not otherwise resolved; and
(5) if so, whether Bliss's monetary and equitable claims against Sky High have
any merit." (R. at 336). By statute, the court is authorized to determine "the
scope of the matters covered by the [arbitration] agreement." Utah Code Ann. §
78-31 a-4(1). Clearly, the mechanic's lien-related issues were expressly
submitted to the arbitrator pursuant to the trial court's order.
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Bliss did not specifically object to this part of the May 18 Order—to the
specific language requiring the arbitrator to determine whether or not Bliss should
release his mechanic's lien. In fact, Bliss did not object to arbitration, even when
Sky High sought to have the trial court summarily resolve the issues without the
need for arbitration. In response to Sky High's efforts, the trial court again ruled
that "[tjhe parties entered into an agreement to resolve their differences by
arbitration," and ordered that arbitration be conducted within 90 days of that
ruling. (R. at 364). Indeed, Bliss never objected to the arbitration of these issues
until eighty-one days after the arbitration!
Thus, in response to the specific issues put before him by this Court, the
Arbitrator specifically determined that "[t]he Court should order Bliss Construction
to release its mechanic's lien, as it has no enforceable claim against Sky High."
The Arbitrator clearly had authority to make this determination, and at no point
did Bliss object to the arbitration of these issues.
B.

The trial court, not the arbitrator, ordered Bliss to release his lien.
Furthermore, the jurisdiction of the District Court was not undermined—the

mechanic's lien action was tried in that court. The arbitrator only made a
recommendation to the trial court regarding the mechanic's lien based upon the
arbitrator's express ruling that neither side was owed money by the other. The
arbitrator did not order the release of the mechanic's lien; the Fourth District
Court of Juab County ordered the lien's release.
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The trial court simply confirmed the unchallenged arbitration award. "An
award which is confirmed . . . by the court shall be treated and enforced in all
respects as a judgment." Utah Code Ann. § 78-31 a-16. At that point, it was
conclusively determined that Bliss was not owed any more money. Accordingly,
the trial court properly determined that Bliss had no basis to maintain a lien and
ordered Bliss to release the lien.
V. Bliss Cannot Claim a Lien Inasmuch as He Is Owed No Money.
A.

Bliss's mechanic's lien claims are interrelated to his contract claims.
Bliss's assertion that it is still somehow entitled to enforce his mechanic's

lien on Sky High's property independent of his contract claims is simply
unfounded. Admittedly, a mechanic's lien is a statutory right and not a
contractual right. Nevertheless, the Mecham case cited by Bliss merely stands
for the proposition that one desiring to claim such a lien must, obviously, comply
with the statute. Sge Utah Sav. & Loan Ass'n v. Mecham. 366 P.2d 598, 600-01
(Utah 1961).
Even so, the contract between Sky High and Bliss still plays a significant
roll in the mechanic's lien adjudication. In fact, the Eccles Lumber case cited by
the Mecham court for the proposition asserted by Bliss also expressly recognizes
"that a contract express or implied must have been made with the owner of the
land or his authorized agent in order to successfully initiate a lien." Eccles
Lumber Co. v. Martin. 87 P. 713, 715 (Utah 1906). This is still the law in Utah.
See Utah Code Ann. § 38-1-3 (entitling certain persons to a lien "for the value of
25

the service rendered, labor performed, or materials or equipment furnished or
rented by each respectively, whether at the instance of the owner or of any other
person acting by his authority')', see also Steven G.M. Stein ed., 2 Construction
Law fl 9.02 (2001) ("Mechanic's liens, while held to arise by operation of
[statutory] law, do require the existence of a contractual basis—either express or
implied—to support the claim.").
B. The amount, if anything, owed to the contractor under the contract with the
owner determines the amount of the mechanic's lien.
In addition, it has been generally held that "the extent of the lien when [the
contractor] comes to foreclose it must be measured by the amount found due him
on his contract at the time of filing his lien. If there is nothing due him under his
contract, he is not entitled to any lien." Guvman v. Anderson. 271 P.2d 1020,
1021 (Idaho 1954); see also Walker v. Statzer 284 N.E.2d 127,132 (Ind. App.
1972) (adopting "the general law" principle, not dependent on a particular statute,
"that where the principal contractor has furnished labor and materials for a price
agreed upon by him and the owner of the property, the amount of the lien is
measured and limited by the agreed price"); Fortune v. Superior Court. 768 P.2d
1194,1196 (Ariz. App. 1989); Vinci Development Co. v. Connell. 509 So.2d
1128, 1132 (Fla. App. 1987); see also 53 Am. Jur. 2d, Mechanic's Liens § 246
("Where there is a contract which specifies a price,... the contractor, as against
the owner with whom he or she contracted, is entitled to a lien for such contract
price . . . so far as the obligation remains unpaid, and generally no more than
that.").
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Indeed, "the measure and limit of a mechanic's lien is the full amount due
and unpaidfor the work and materials furnished." 56 C.J.S., Mechanic's Liens §
196 (emphasis added). Thus, "[a] prime requisite to the establishment of a valid
mechanic's lien is that an indebtedness exist in favor of the claimant for labor or
materials." Bishop v. Moore. 323 P.2d 897, 898 (Colo. 1958); see also 53 Am.
Jur. 2d, Mechanic's Liens § 325 ("Since an indebtedness in favor of the claimant
must exist before a valid lien claim may be made, if the debt is discharged by
payment the lien is discharged."); Construction & Design Law § 37.5a at 71
(LEXIS Law Publishing 1998) ("A lien, being security for debt, is generally limited
to the amount of that debt.").
Any other conclusion would be contrary to logic and public policy. Indeed,
contractors could otherwise receive full and complete payment pursuant to an
express contract and subsequently claim that the "value" of the labor or materials
furnished is greater than the contract price and thus place liens on the owners'
properties. Contractors do not have this right despite Bliss's assertion to the
contrary. "It is axiomatic that a statute [such as the mechanic's lien statute]
should be given a reasonable and sensible construction and that the legislature
did not intend an absurd or unreasonable result." Epperson v. Utah State
Retirement Bd.. 949 P.2d 779, 783 (Utah App. 1997).
When a contractor and property owner negotiate an arms-length contract
for the contractor's labor and materials, the freely negotiated contract price
should be considered the "reasonable value" of that labor and materials provided
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by that contractor. Commentators have thus recognized that "[f]or lienors in
privity with the owner, the amount of the lien is generally determined by the
contract price and the balance owed.... [T]he contract price is prima facie proof
of reasonable value of the contractor's labor and materials." Construction &
Design Law § 37.5a at 73-74.7
Accordingly, Utah courts have recognized that "both the foreclosure of [a
mechanic's] lien and a judgment on the contract may be entered for the amount
necessary to discharge the debt as proven

[However,] while all possible

avenues of relief may be pursued simultaneously, there can be but one
satisfaction ofthe debt." Harris-Dudley Plumbing Co. v. Professional United
World Travel Ass'n. 592 P.2d 586, 588 (Utah 1979) (emphasis added) (implying
that the debt secured by the mechanic's lien would be identical to the debt owed
on the contract by the owner).
C. Skv High Is No Longer Indebted to Bliss.
No indebtedness to Bliss remains in this case. Prior to Bliss's termination
from the project, Sky High had paid Bliss and his subcontractors and his
materialmen a combined total of $154,930.90 pursuant to the parties' contract.

7
Indeed, the freedom to contract is accurately described by the Utah
Supreme Court as a constitutional right. See Thatcher v. Industrial Commission.
207 P.2d 178,181 (Utah 1949); Allstate Ins. Co. v. U.S. Fidelity & Guaranty Co..
619 P.2d 329, 334 (Utah 1980) (Hall, J., dissenting) ("The United States
Supreme Court has stated that the freedom to contract... is an inherent and
inalienable right, which is guaranteed to every citizen. Every man has the right to
freely deal, or refuse to deal, with his fellow man."). Thus, it is not something to
be lightly interfered with or disregarded by the courts or the legislature.
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(R. at 97,199). The parties' whole dispute in the proceedings below centered
around whether Bliss was owed any more money by Sky High or whether Bliss in
fact now owed money to Sky High. Following the arbitration, the Arbitrator ruled
that "[n]either party is entitled to recover any sum of money against the other."
(R. at 365).
Furthermore, inasmuch as an express contract governed the relationship
of the parties in this case, Bliss cannot maintain some separate claim for unjust
enrichment. "The doctrine [of unjust enrichment] is designed to provide an
equitable remedy where one does not exist at law. In other words, if a legal
remedy is available, such as breach of an express contract, the law will not imply
the equitable remedy of unjust enrichment." American Towers Owners Ass'n.
Inc. v. CCI Mechanical. Inc.. 930 P.2d 1182,1193 (Utah 1996); see also Mann v.
American Western Life Ins. Co.. 586 P.2d 461,465 (Utah 1978) ("Recovery in
quasi contract is not available where there is an express contract covering the
subject matter of the litigation."); Davies v. Olson. 746 P.2d 264, 268 (Utah App.
1987).
Whether or not Bliss complied with the notice requirements of the
mechanic's lien statutes is irrelevant. A mechanic's lien is only a device by which
the contractor can attach property to secure payment of the sum actually owed to
the contractor. Sky High has already paid Bliss the full amount to which he is
entitled. Sky High does not owe Bliss any more money. Accordingly, Bliss has
no basis to continue to assert its mechanic's lien on Sky High's property.
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VI. Bliss Has Had Due Process of Law and a Hearing.
On appeal, Bliss continues to assert that he has been denied a right to
present evidence concerning the mechanic's lien. Bliss's argued to the trial court
that Bliss had been denied his constitutional right to due process of law in this
regard, and the argument on appeal seems to mirror this sentiment, although not
expressly stated as a constitutional claim by Bliss.
In any event, Bliss has clearly had his day in court. "The essential
principle of due process requires that a deprivation of any significant property
interest 'be preceded by notice and an opportunity for hearing appropriate to the
nature of the case.'" Lucas v. Murray City Civil Serv. Comm'n. 949 P.2d 746,
753 (Utah App. 1997) (quoting Mullane v. Central Hanover Bank & Trust. 339
U.S. 306, 313 (1950)). Bliss has had such notice and opportunity.
Bliss has previously presented its arguments regarding the mechanic's lien
claims in its post-judgment motions considered by the trial court. Thus, Bliss had
the opportunity to explain to the court why he should still be allowed to proceed
with such claims. Moreover, Bliss had a full and complete opportunity to present
his claims regarding any monetary amounts claimed to be due him by Sky High
in the arbitration proceeding.
Indeed, Bliss's rights to due process of law were fully satisfied in the
arbitration proceeding to the extent of the issues addressed and resolved therein.
In Lindon City v. Engineers Constr. Co.. 636 P.2d 1070 (Utah 1981), the city
attempted to litigate its claims against a contractor without first arbitrating as
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required under the contract between them. The city claimed that the requirement
to arbitrate violated the due process clause of the Utah Constitution.
Nevertheless, the Utah Supreme Court ruled to the contrary, recognizing that
"due process of law does not necessarily require judicial action" and concluding
that arbitration proceedings accord a party due notice and an opportunity to be
heard and to present evidence as to rights or defenses. ig\ at 1074-75; see, e.g..
Utah Code Ann. § 78-31 a-7 (according due process rights to parties to an
arbitration proceeding).
Accordingly, Bliss has no further or continuing right to present evidence or
arguments related to his mechanic's lien claims. He has had his day in court.
VII. Sky High Is Entitled to Its Attorney Fees on Appeal.
Pursuant to section 38-1-18 of the Utah Code, "in any action brought to
enforce any [mechanic's] lien . . . the successful party shall be entitled to recover
a reasonable attorneys' fee, to be fixed by the court, which shall be taxed as
costs in the action." Utah courts have made clear that "[a] successful party
includes one who successfully enforces or defends against a lien action. Kurth v.
Wiarda. 1999 UT App 335, 991 P.2d 1113,fl 9; see also Reeves. 915 P.2d at
1079 (further indicating that "[t]he language of this statute is mandatory, not
discretionary"); Palombi v. D & C Builders. 452 P.2d 325, 327-28 (1969).
In the arbitration proceedings, the arbitrator ruled that neither party could
recover its claims. Thus, both parties were successful to a degree and
unsuccessful to a degree. Accordingly, the arbitrator ruled that neither party was
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entitled to recover attorney fees. (R. at 365). Sky High chose not to challenge
that ruling by seeking to modify the arbitration award and, instead, had the award
confirmed by this Court.
Following the award's confirmation, Bliss has refused to comply with the
order to release the mechanic's lien and has taken additional affirmative
measures to attempt to enforce the lien—including this appeal. Indeed, the
mechanic's lien claim is the only claim Bliss continues to assert. On that basis,
the trial court has already awarded Sky High attorney fees amounting to
$3,977.50 for successfully defending against Bliss's post-judgment motions and
obtaining the Order Releasing Mechanic's Lien. (R. at 591.)
Accordingly, Sky High is entitled to an award of its reasonable attorney
fees incurred on appeal in further defending against Bliss's mechanic's lien
claims. See Richards v. Security Pac. Nat'l Bank. 849 P.2d 606, 612 (Utah App.
1993) (awarding fees on appeal inasmuch as "[a]n appeal from a suit brought to
enforce a lien qualifies as part of 'an action' for the purposes of this section [38-118].").
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CONCLUSION AND RELIEF SOUGHT
On the basis of the foregoing facts and legal analysis, Sky High
respectfully requests that the Court of Appeals dismiss Bliss's appeal for lack of
jurisdiction. If the Court determines that it does have appellate jurisdiction in this
case, then Sky High requests that the Court of Appeals affirm the trial court's
entry of the Confirmation Order and the court's denial of Bliss's post-judgment
motions.
Moreover, Sky High respectfully requests that the Court of Appeals declare
that Sky High is entitled to an award of attorney fees on appeal and that the
Court remand the case to the Fourth District Court in and for Juab County for a
determination of the amount of reasonable attorney fees to be awarded.
DATED this

Qp

clay of December, 2001.
HADLEY & ASSOCIATES
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I HEREBY CERTIFY that I caused to be mailed by first class U.S. mail,
postage prepaid, two (2) true and correct copies of the foregoing BRIEF OF
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day of December, 2001, to the following:

Jeffrey R. Price
Michael E. Bostwick
Babcock Bostwick Scott Crawley & Price
57 West South Temple, 8th Floor
Salt Lake City, Utah 84101
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AMERICAN ARBITRATION ASSOCIATION
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In the Matter of the Arbitration Between
AWARD
Re:

SKY HIGH INCORPORATED
AND
BLISS CONSTRUCTION CO., INC.

81 110 00101 00 TAB

This matter was heard on August 2 and 3, 2000, at 60 East South Temple, Salt Lake City,
Utah, by Harold C. Verhaaren, the Arbitrator, who had been duly sworn. The Claimant Sky High
Incorporated ("Sky High") appeared through its designated representative, Charles Hall, and its
attorney, James K. Haslam, and the Respondent Bliss Construction Co., Inc. ("Bliss
Construction") appeared through its designated representative, Paul Bliss, and its attorney,
Michael E. Bostwick.
The Arbitrator, having heard and considered the parlies' stipulation of undisputed facts,
the testimony of their witnesses, the exhibits admitted as evidence, the Order of Judge Gary D.
Stott dated May 18, 2000, referring the case to arbitration and his ruling dated June 27, 2000, and
the memoranda and argument of the parties' counsel, makes the following findings and
conclusions relating to the specific issues identified by the Court to be decided in arbitration:
1.
The parties are bound by the terms and conditions of the Standard Form-Owner
Contract Agreement dated November 5, 1998 and signed by them (Exhibit Rl), and the General
Conditions of the Contract for Construction (1987 edition) (Exhibit R2) (collectively, the
"Contract"). Although neither party had copies of the applicable General Conditions of the
Contract at the outset of the construction project, each acquired and had possession of them at all
times material to their disputes.
2.
No later than January 1999, the architect, Terry Judd, was involved in the
administration of the Contract and although the Contract provisions relating to its administration
by the architect were not always followed by him with exactness, the deviations were not
material and did not adversely affect the parties substantial rights. Moreover, Bliss Construction
presented no credible evidence that it objected timely, or at all, during the course of the project's
construction, to the manner in which the architect administered the Contract.
3.
The seeking by Charles Hall of possible criminal sanctions against Paul Bliss for
allegedly misapplying some funds received by Bliss Construction from Sky High for work on the
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project was not, as contended by Bliss Construction, a breach of the Contract or the abandonment
of its provisions relating to dispute resolution procedures.
4.
Over the years, Paul Bliss has had a great deal of experience in the construction
industry, has dealt with a number of architects and should understand the importance of causing
Bliss Construction to conform with the terms and conditions of the written contracts it enters
into.
5.
In making claims for increases in the Contract Sum, Bliss Construction failed to
comply with the provisions of Paragraph 4.3.7 of the General Conditions.
6.
Bliss Construction also failed to follow the procedures to resolve claims and
disputes contained in Paragraphs 4.3, 4.4 and 4.5 of the General Conditions, thus failing to
preserve whatever claim it may have had against Sky High. Further, no notice of demand for
arbitration was ever made by Bliss Construction to timely challenge the architect's acts,
omissions or decisions or to pursue the claims Bliss Construction may have had. Bliss
Construction elected, instead, to proceed with the litigation of his claims despite Paragraph 4.5.1
of the Contract which provides that controversies and claims arising out of or related to the
Contract or its breach "shall be settled by arbitration."
7.
Although the architect made what he designated as a final decision in a letter to
the parties dated October 22, 1999, Sky High failed to sustain its burden of showing by credible
evidence that it and the architect complied with the requirements of Paragraphs 4.3 and 4.4 of the
General Conditions. In particular, Sky High failed to comply with the 21-day time limit
contained in Paragraph 4.3.3 of the General Conditions. Accordingly, the architect had no
jurisdiction over the subject matter of Sky High's claim.
8.
The claim of Sky High should be disallowed in its enitrety and the architect's
decision dated October 22,1999, should be vacated.
ISSUES IDENTIFIED BY THE COURT

Based upon the foregoing findings and conclusions, the Arbitrator makes the following
determination regarding the issues identified by the Court:
Issue No. 1: "Whether or not the architect's final written decision dated October 22,
1999, became final and binding upon the parties."
Answer: The architect's "final written decision" dated October 22,1999 was not final
and binding upon the parties.
Issue No. 2: "The scope of the architect's final October 22nd decision."
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Answer: The answer to Issue No. 1 above renders this issue moot.
Issue No. 3: "Whether or not Bliss must release its mechanic's lien to Sky High."
Answer: The Court should order Bliss Construction to release its mechanic's lien, as it
has no enforceable claim against Sky High.
Issue No. 4: "Whether or not Bliss has properly raised and preserved any claims not
otherwise resolved."
Answer: Bliss Construction failed to raise and preserve its claims.
Issue No. 5: "If so, whether Bliss' monetary and equitable claims against Sky High have
any merit."
Answer: Based upon the answer to Issue No. 4 above, this issue is moot.
AWARD

Having made the foregoing findings, conclusions and determination, the Arbitrator makes
the following Award:
1.

Neither party is entitled to recover any sum of money against the other.

2.

Neither party is entitled to an award of attorneys' fees.

3.

The costs and expenses of arbitration should be borne equally by the parties.

This Award is in full resolution of all claims submitted for determination by this
Arbitration.

Dated this ]£

day of August, 2000

Harold C. Verhaaren, Arbitrator
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AIA Document AW!

Standard Form of Agreement Between
Owner and Contractor
where the basis of payment is a

STIPULATED SUM
1987 EDITION
THIS DOCUMENT HAS IMPORTANT LEGAL CONSEQUENCES; CONSULTATION WITH
AN ATTORNEY IS ENCOURAGED WITH RESPECT TO ITS COMPLETION OR MODIFICATION.
The 1987 Edition ofAlA Document A201, General Conditions of the Contract for Construction, is adopted
in this document by reference. Do not use with other general conditions unless this document is modified
This document has been approved and endorsed by The Associated General Contractors of America.

AGREEMENT
made as of the

November 5 ,

in the vearof

1998

BETWEEN the Owner; Sky High Incorporated
(Same and address)

(yeme and address)

The Project is:
(Same and location)

The Architect is:
(Same and address)

Charles B. Hall - President
253 E. Center
Nephi/ Ut 84648
Bliss Construction Co./ Inc,
P.O. Box 372
Spanish Fork, Ut 84660
One Man Band
Sheep Lane & S.R. 132
Nephi, Ut 84648
Architecttura Inc.
1190 North Spring Creek Plaza, S u i t e
Springville, Ut 84663

C-l

The Owner and Contractor agree as set forth below.
Copyright 1915, 1918, 1925, 1937, 1951. 1950, 1961, 1963, 1967, 1974, 1977, ©1987 by The American Institute of Architeas. 1735 New York Avenue, N.W., Washington, D.C. 20006. Reproduction of the material herein or substantial quotation
of us provisions without written permission of the AIA violates the copyright laws of the United States and will be subject to
legal prosecution.
AIA DOCUMENT A101 • OWNER-CONTRACTOR AGREEMENT • TWELFTH EDITION • AIA9 • ©1987
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ARTICLE 1
THE CONTRACT DOCUMENTS
The Contract Documents consist of this Agreement, Conditions of the Contract (General, Supplementary and other Conditions),
Drawings, Specifications, Addenda issued prior to execution of this Agreement, other documents listed in this Agreement and
Modifications issued after execution of this Agreement; these form the Contract, and are as fully a pan of the Contract as if attached
to this Agreement or repeated herein. The Contract represents the entire and integrated agreement between the panics hereto and
supersedes prior negotiations, representations or agreements, cither written or oral. An enumeration of the Contract Documents,
other than Modifications, appears in Article 9.

ARTICLE 2
THE WORK OF THIS CONTRACT
The Contractor shall execute the entire Work described in the Contract Documents, except to the extent specifically indicated in
the Contract Documents to be the responsibility of others, or as follows:

Booths/ Stools / Custom Stainless, Counters/ Table Tops, Cabinets/
Point of Sale Equipment/ Small Wares, Plastic Table Caddies/ Jute
Box and CDs Signegef Canopy/ Equipment as Noted of Page A1.3 &
Al.4 Ladder, Tile Flooring (which has been changed to V.C.T. Tile)/
Landscaping, Sprinkling System/ any local building permit fees.
Builders Risk Insurance premiums or Interest premiums.
Hook-up Fees or inspection fees# or any bank fees.

ARTICLE 3
DATE OF COMMENCEMENT AND SUBSTANTIAL COMPLETION
3.1 The date of commencement is the date from which the Contract Time of Paragraph 3.2 is measured, and shall be the date of
this Agreement, asfirstwritten above, unless a different date is stated below or provision is made for the date to be fixed in a notice
to proceed issued by the Owner.
(Insert tbe date of commencement, if it differs from tbe date of this Agreement or, if applicable, state tbat the date will be fixed in a notice to proceed.)

November 12/ 1998
Unless the date of commencement is established by a notice to proceed issued by the Owner, the Contractor shall notify the
Owner in writing not less than five days before commencing the Work to permit the timely filing of mongages, mechanic's liens
and other security interests.

3.2 The Contractor shall achieve Substantial Completion of the entire Work not later than
(insert tbe calendar date or number of calendar days after tbe date of commencement. Also insert any requirements for earlier Substantial Completion of certain portions of tbe Work, if not stated elsewhere in tbe Contract Documents.)

March 12/ 1999

, subject to adjustments of this Contract Time as provided in the Contract Documents.
(insert provisions, if any, for liquidated damages relating to failure to complete on time,)

ARTICLE 4
CONTRACT SUM
4.1 The Owner shall pay the Contraaor in cuncnt funds for 'the Cnntnaor's Dcrfomwnce of the Contna the Comma Sum of
$205.248#00
traa Documents.

). subjca to additions and deductions as provided in the Con-

4.2 The Contna Sum is based upon the following alternates, if any, which arc described in the Contna Documents and arc
hereby accepted by the Owner:
(State tbe numbers or other identification of accepted alternates. If decisions on other alternates are to be made by tbe Owner subsequent to tbe execution of
this Agreement, attach a schedule of such other alternates showing the amount for each and the date until which that amount is valid.)

The use of PVC 6" Class

4.3 Unit prices, If any, are as follows:

150 for main water line.

ARTICLE 5
PROGRESS PAYMENTS
5.1 Based upon Applications for Payment submitted to the Architect by the Contractor and Certificates for Payment issued bv the
.Architect, the Owner shall make progress payments on account of the Contract Sum to the Contractor as provided below and
elsewhere in the Contract Documents.
5.2 The period covered by each Application for Payment shall be one calendar month ending on the last day of the month, or as
follows:

Once monthly on percentage of completion.

5.3 Provided an Application for Payment is received by the Architect not later than the
th
day of a month, the Owner shall make payment to the Contractor not later than
the
th
day of the same
month. If an Application for Payment is received by the
Architect after the application date fixed above, payment shall be made by the Owner not later than
days after the Architect receives the Application for Payment.
5.4 Each Application for Payment shall be based upon the Schedule of Values submitted by the Contractor in accordance with
the Contract Documents. The Schedule of Values shall allocate the entire Contract Sum among the various portions of the Work
and be prepared in such form and supported by such data to substantiate its accuracy as the Architect may require. This Schedule,
unless objected to by the Architect, shall be used as a basis for reviewing the Contractor's Applications for Payment.
5.5 Applications for Payment shall indicate the percentage of completion of each portion of the Work as of the end of the period
covered by the Application for Payment.
5.6 Subject to the provisions of the Contract Documents, the amount of each progress payment shall be computed as follows:
5.6.1 Take that portion of the Contract Sum properly allocable to completed Work as determined by multiplying the percentage
completion of each portion of the Work by the share of the total Contract Sum allocated to that portion of the Work in the
Schedule of Values, less retainage of z e r o
percent
(
0 • 0 %)• Pending final determination of cost to the Owner of changes in the Work, amounts not in dispute may be
included as provided in Subparagraph 7.3.7 of the General Conditions even though the Contract Sum has not yet been adjusted by
Change Order;
5.6.2 Add that portion of the Contract Sum properly allocable to materials and equipment delivered and suitably stored at the
sue for subsequent incorporation in the completed construction (or, if approved in advance by the Owner, suitably stored off the
site at a location agreed upon in writing), less retainage of
percent (
0 . 0 %);
5.6.3 Subtract the aggregate of previous payments made by the Owner; and
5.6.4 Subtract amounts, if any, for which the Architect has withheld or nullified a Certificate for Payment as provided in Paragraph 9.5 of the General Conditions.
5.7 The progress payment amount determined in accordance with Paragraph 5.6 shall be further modified under the following
circumstances:
5.7.1 Add, upon Substantial Completion of the Work, a sum sufficient to increase the total payments to
percent (
Sum, less such amounts as tnc Architect shall determine for incomplete Work and unsettled claims; and

%) of the Contract

5.7.2 Add, if final completion of the Work is thereafter materially delayed through no fault of the Contractor, any additional
amounts payable in accordance'with Subparagraph 9.10.3 of the General Conditions.
5.8 Reduction or limitation of retainage, if any, shall be as follows:
(If if is intended, prior to Substantial Completion of the entire Work, to reduce or limit the retainage resulting from the percentages inserted in Subparagraphs 5 6 I and 5.6.2 above, and tbis is not explained elsewhere in tbe Contract Documents, insert here provisions for such reduction or limitation.)
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ARTICLE 6
FINAL PAYMENT
Final payment, constituting the entire unpaid balance of the Contract Sum, shall be made by the Owner to the Contractor when (1)
the Contract has been fully performed by the Contractor except for the Contractor's responsibility to correct nonconforming
Work as provided in Subparagraph 12.2.2 of the General Conditions and to satisfy other requirements, if any, which necessarily
survive final payment; and (2) a final Certificate for Payment has been issued by the Architect; such final payment shall be made by
the Owner not more than 30 days after the issuance of the Architect's final Certificate for Payment, or as follows:

Acceptance from owner that building is complete and
before owner occupies building.
Except for the asphault parking lot which the amount of
money budgeted for this item may be with held until spring
or until weather allows final completion.

ARTICLE 7
MISCELLANEOUS PROVISIONS
7.1 Where reference is made in this Agreement to a provision of the General Conditions or another Contract Document, tftc reference refers to that provision as amended or supplemented by other provisions of the Contract Documents.
7.2 Payments due and unpaid under the Contract shall bear interest from the date payment is due at the rate stated below, or in
the absence thereof, at the legal rate prevailing from time to time at the place where the Project is located.
(Insert rate of interest agreed upon, if any.)

1.1/2 % Monthly

(Usury taws and requirements under tbe Federal Truth in Lending Act, similar state and local consumer credit taws and other regulations at tbe Owner's and
Contractor's principal places of business, the location of tbe Project and elsewhere may affect tbe validity of this provision. Legal advice should be obtained
with respect to deletions or modifications, and also regarding requirements such as written disclosures or waivers.)

7.3 Other provisions:

ARTICLE 8
TERMINATION OR SUSPENSION
8.1 The Contract may be terminated by the Owner or the Contractor as provided in Article 14 of the General Conditions
8.2 The Work may be suspended by the Owner as provided in Article 14 of the General Conditions.

j (J **~)

ARTICLE 9
ENUMERATION OF CONTRACT DOCUMENTS
9.1 The Contraa Documents, except for Modifications issued after cxccudon of this Agreement, arc enumerated as follows:
9.1.1 The Agreement is this executed Standard Form of Agreement Between Owner and Contractor, AIA Document AlOi, 198"
Edition.
9.1.2 The General Conditions-arc the General Conditions of the Contraa for Construction, AIA Document A201, 1987 Ediuon
9.1.3 The Supplementary and other Condidons of the Contraa arc those contained in thc"Projea Manual dated
and are as follows:
Document

Title

Pages

9.1.4 The Specifications arc those contained in the Project Manual dated as in Subparagraph 9.1.3, and arc as follows:
(Either list the Specifications here or refer to an exhibit attached to this Agreement.)

Section

Title

Pages
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9.1.5 The Drawings arc as follows, and arc dated

unless a different date is shown below:

(Either list the Drawings bert or refer to an exhibit attached to this Agreement.)

Number

Title

Date

Plans Pages Al, Al.l, A1.2, A1.3, A1.4, A2, A3, A4, A5,
A5.1, El, E2, PI, Ml, and site plan 1 of 1 Drawn by
Robert B, Swensen PE.

9.1.6 The Addenda, if any, are as follows:
Number

Date

Pages

Ponions of Addenda relating to bidding requirements arc not pan of the Contraa Documents unless the bidding requirements are
also enumerated in this Article 9.

9 A .7 Other documents, if any, forming part of. the Contraa Documents arc as follows:
(List here any additional documents which art intended to form pari of the Contraa Documents, The General Conditions provide that bidding requirements siu
as advertisement or. invitation to bid, instructions to Bidders, sampleforms and tbt Contraaor's bid are not part of the Contraa Documents unless enumeratt
in this Agreement. They should be listed here only If intended to be part of the Contraa Documents.}

This Agreement is.entered into as of the day and year first written above and is executed in at least three original copies of which
one is to be delivered to xhc Contractor, one to the-Architcct for use in.the administration of the Contraa, and the remainder to the
Owner.-

OWNER r h a t t l o o

Wall

Proci'^onf

CONTRACTOR.

Cha»les Hall j President

B l i s s Construction Co-, I n c .

[LLt,<uJJ

*fy

(Printed name and title) -

(Printed name and titb>\~

Bll8

Paul
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F. Bliss

-
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AIA Document A201

General Conditions of the Contract
for Construction
THIS DOCUMENT HAS IMPORTANT LEGAL CONSEQUENCES; CONSULTATION
WITH AN ATTORNEY IS ENCOURAGED WITH RESPECT TO ITS MODIFICATION

1987 EDITION
TABLE OF ARTICLES

1. GENERAL PROVISIONS

8. TIME

2. OWNER

9. PAYMENTS AND COMPLETION

3. CONTRACTOR

10. PROTECTION OF PERSONS AND PROPERTY

4. ADMINISTRATION OF THE CONTRACT

11. INSURANCE AND BONDS

5. SUBCONTRACTORS

12. UNCOVERING AND CORRECTION OF WORK

6. CONSTRUCTION BY OWNER OR BY
SEPARATE CONTRACTORS

13. MISCELLANEOUS PROVISIONS

7. CHANGES IN THE WORK

14. TERMINATION OR SUSPENSION OF THE
CONTRACT

This document has been approved and endorsed by the Associated General Contractors of America.
Copyright 1911.1915,1918,1925,1937,1951,1958,1961.1963,1966,1967,1970,1976, ©1987 by The American Institute of Architects, 1735
New York Avenue, N.W., Washington, D C, 20006. Reproduction of the material herein or substantial quotation of its provisions without written
permission of the AIA violates the copyright laws of the United States and will be subject to legal prosecutions
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GENERAL CONDITIONS OF THE CONTRACT FOR CONSTRUCTION

ARTICLE 1
GENERAL PROVISIONS
1.1

BASIC DEFINITIONS

1.1.1

THE CONTRACT DOCUMENTS

The Contract Documents consist of the Agreement between
Owner and Contractor (hereinafter the Agreement), Conditions
of the Contract (General, Supplementary and other Conditions),
Drawings, Specifications, addenda issued prior to execution of
the Contract, other documents listed in the Agreement and
Modifications issued after execution of the Contract. A Modification is (1) a written amendment to the Contract signed by
both parties, (2) a Change Order, (3) a Construction Change
Directive or (4) a written order for a minor change in the Work
issued by the Architect. Unless specifically enumerated in the
Agreement, the Contract Documents do not include other
documents such as bidding requirements (advertisement or
invitation to bid, Instructions to Bidders, sample forms, the
Contractor's bid or portions of addenda relating to bidding
requirements).
1.1.2

THE CONTRACT

The Contract Documents form the Contract for Construction.
The Contract represents the entire and integrated agreement
between the parties hereto and supersedes prior negotiations,
representations or agreements, either written or oral. The Contract may be amended or modified only by a Modification. The
Contract Documents shall not be construed to create a contractual relationship of any kind (1) between the Architect and Contractor, (2) between the Owner and a Subcontractor or Subsubcontractor or (3) between any persons or entities other than
the Owner and Contractor. The Architect shall, however, be
entitled to performance and enforcement of obligations under
the Contract intended to facilitate performance of the
Architect's duties.
1.1.3

THE WORK

The term "Work" means the construction and services
required by the Contract Documents, whether completed or
partially completed, and includes all other labor, materials,
equipment and services provided or to be provided by the
Contractor to fulfill the Contractor's obligations. The Work
may constitute the whole or a part of the Project.
1.1.4

THE PROJECT

The Project is the total construction of which the Work performed under the Contract Documents may be the whole or a
part and which may include construction by the Owner or by
separate contractors.
1.1.5

THE DRAWINGS

The Drawings are the graphic and pictorial portions of the Contract Documents, wherever located and whenever issued,
showing the design, location and dimensions of the Work,
generally including plans, elevations, sections, details, schedules and diagrams.
1.1.6

THE SPECIFICATIONS

The Specifications are that portion of the Contract Documents
consisting of the written requirements for materials, equipft
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ment, construction systems, standards and workmanship for
the Work, and performance of related services.
1.1.7

THE PROJECT MANUAL

The Project Manual is the volume usually assembled for the
Work which may include the bidding requirements, sample
forms, Conditions of the Contract and Specifications.
1.2

EXECUTION, CORRELATION AND INTENT

1.2.1 The Contract Document onall be signed by the Owner
and Contractor as provided in the Agreement. If either the
Owner or Contractor or both do not sign all the Contract
Documents, the Architect shall identify such unsigned Documents upon request.
1.2.2 Execution of the Contract by the Contractor is a representation that the Contractor has visited the site, become familiar with local conditions under which the Work is to be performed and correlated personal observations with requirements of the Contract Documents.
1.2.3 The intent of the Contract Documents is to include all
items necessary for the proper execution and completion of the
Work by the Contractor. The Contract Documents are complementary, and what is required by one shall be as binding as if
required by all; performance by the Contractor shall be
required only to the extent consistent with the Contract Documents and reasonably inferable from them as being necessary
to produce the intended results.
1.2.4 Organization of the Specifications into divisions, sections
and articles, and arrangement of Drawings shall not control the
Contractor in dividing the Work among Subcontractors or in
establishing the extent of Work to be'performed by any trade.
1.2.5 Unless otherwise stated in the Contract Documents,
words which have well-known technical or construction industry meanings are used in the Contract Documents in accordance with such recognized meanings.
1.3

OWNERSHIP AND USE OF ARCHITECT'S
DRAWINGS, SPECIFICATIONS AND OTHER
DOCUMENTS

1.3.1 The Drawings, Specifications and other documents
prepared by the Architect are instruments of the Architect's
service through which the Work to be executed by the Contractor is described. The Contractor may retain one contract
record set. Neither the Contractor nor any Subcontractor, Subsubcontractor or material or equipment supplier shall own or
claim a copyright in the Drawings, Specifications and other
documents prepared by the Architect, and unless otherwise
indicated the Architect shall be deemed the author of them and
will retain all common law, statutory and other reserved rights,
in addition to the copyright. All copies of them, except the
Contractor's record set, shall be returned or suitably accounted
for to the Architect, on request, upon completion of the Work.
The Drawings.fSpecifications and other documents prepared
by the Architect, and copies thereof furnished to the Contractor, are for use sblely with respect to this Project. They are not
to be used by the Contractor or any Subcontractor, Subsubcontractor or material or equipment supplier on other projects or for additions to this Project outside the scope of the
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Work without the specific written consent of the Owner and
Architect. The Contractor, Subcontractors, Sub-subcontractors
and material or equipment suppliers are granted a limited
license to use and reproduce applicable portions of the Drawings, Specifications and other documents prepared by the
Architect appropriate to and for use in the execution of their
Work under the Contract Documents. All copies made under
this license shall bear the statutory copyright notice, if any,
shown on the Drawings, Specifications and other documents
prepared by the Architect. Submittal or distribution to meet
official regulatory requirements or for other purposes in connection with this Project is not to be construed as publication
in derogation of the Architect's copyright or other reserved
rights.
1.4

CAPITALIZATION

1.4.1 Terms capitalized in these General Conditions include
those which are (1) specifically defined, (2) the titles of numbered articles and identified references to Paragraphs, Subparagraphs and Clauses in the document or (3) the titles of other
documents published by the American Institute of Architects.
1.5

INTERPRETATION

1.5.1 In the interest of brevity the Contract Documents frequently omit modifying words such as "all" and "any" and articles such as "the" and "an," but the fact that a modifier or an
article is absent from one statement and appears in another is
not intended to affect the interpretation of either statement.
ARTICLE 2
OWNER
2.1

DEFINITION

2.1.1 The Owner is the person or entity identified as such in
the Agreement and is referred to throughout the Contract
Documents as if singular in number. The term "Owner" means
the Owner or the Owner's authorized representative.
2.1.2 The Owner upon reasonable written request shall furnish
to the Contractor in writing information which is necessary and
relevant for the Contractor to evaluate, give notice of or
enforce mechanic's lien rights. Such information shall include a
correct statement of the record legal title to the property on
which the Project is located, usually referred to as the site, and
the Owner's interest therein at the time of execution of the
Agreement and, within five days after any change, information
of such change in title, recorded or unrecorded.
2.2

INFORMATION AND SERVICES
REQUIRED OF THE OWNER

2.2.1 The Owner shall, at the request of the Contractor, prior
to execution of the Agreement and promptly from time to time
thereafter, furnish to the Contractor reasonable evidence that
financial arrangements have been made to fulfill the Owner's
obligations under the Contract. (Note: Unless such reasonable
evidence were furnished on request prior to the execution of
the Agreement, tlie prospective contractor would not be
required to execute the Agreement or to commence the Work.]
2.2.2 The Owner shall furnish surveys describing physical
characteristics, legal limitations and utility locations for the site
of the Project, and a legal description of the site.
2.2.3 Except for permits and fees which are the responsibility
of the Contractor under the Contract Documents, the Owner
shall secure and pay for necessary approvals, easements, assess-

ments and charges required for construction, use or occupancy
of permanent structures or for permanent changes in existing
facilities.
2.2.4 Information or services under the Owner's control shall
be furnished by the Owner with reasonable promptness to
avoid delay in orderly progress of the Work.
2.2.5 Unless otherwise provided in the Contract Documents,
the Contractor will be furnished, free of charge, such copies ol
Drawings and Project Manuals as are reasonably necessary foi
execution of the Work.
2.2.6 The foregoing are in addition to other duties and responsibilities of the Owner enumerated herein and especially those
in respect to Article 6 (Construction by Owner or by Separate
Contractors), Article 9 (Payments and Completion) and Article
11 (Insurance and Bonds).
2.3

OWNERS RIGHT TO STOP THE WORK

2.3.1 If the Contractor fails to correct Work which is not in
accordance with the requirements of the Contract Documents
as required by Paragraph 12.2 or persistently fails to carry out
Work in accordance with the Contract Documents, the Owner,
by written order signed personally or by an agent specifically so
empowered by the Owner in writing, may order the Contractor to stop the Work, or any portion thereof, until the cause for
such order has been eliminated; however, the right of the
Owner to stop the Work shall not give rise to a duty on the part
of the Owner to exercise this right for the benefit of the Contractor or any other person or entity, except to the extent
required by Subparagraph 6.1.3.
2.4

OWNERS RIGHT TO CARRY OUT THE WORK

2.4.1 If the Contractor defaults or neglects to carry out the
Work in accordance with the Contract Documents and fails
within a seven-day period after receipt of written notice from
the Owner to commence and continue correction of such
default or neglect with diligence and promptness, the Owner
may after such seven-day period give the Contractor a second
written notice to correct such deficiencies within a second
seven-day period. If the Contractor within such second sevenday period after receipt of such second notice fails to commence and continue to correct any deficiencies, the Owner
may, without prejudice to other remedies the Owner may
have, correct such deficiencies. In such case an appropriate
Change Order shall be issued deducting from payments then or
thereafter due the Contractor the cost of correcting such deficiencies, including compensation for the Architect's additional
services and expenses made necessary by such default, neglect
or failure. Such action by the Owner and amounts charged to
the Contractor are both subject to prior approval of the Architect. If payments then'or thereafter due the Contractor are not
sufficient to cover such amounts, the Contractor shall pay the
difference to the Owner.
ARTICLE 3
CONTRACTOR
3.1

DEFINITION

3.1.1 The Contractor is the person or entity identified as such
in the Agreement and is referred to throughout the Contract
Documents as if singular in number. The term "Contractor"
means the Contractor or the Contractor's authorized
representative.
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3.2

REVIEW OF CONTRACT DOCUMENTS AND
FIELD CONDITIONS BY CONTRACTOR

3.2.1 The Contractor shall carefully study and compare the
Contract Documents with each other and with information
furnished by the Owner pursuant to Subparagraph 2.2.2 and
shall at once report to the Architect errors, inconsistencies or
omissions discovered. The Contractor shall not be liable to the
Owner or Architect for damage resulting from errors, inconsistencies or omissions in the Contract Documents unless the
Contractor recognized such error, inconsistency or omission
and knowingly failed to report it to the Architect. If the Contractor performs any construction activity knowing it involves
a recognized error, inconsistency or omission in the Contract
Documents without such notice to the Architect, the Contractor shall assume appropriate responsibility for such performance and shall bear an appropriate amount of the attributable
costs for correction.
3.2.2 The Contractor shall take field measurements and verify
field conditions and shall carefully compare such field measurements and conditions and other information known to the
Contractor with the Contract Documents before commencing
activities. Errors, inconsistencies or omissions discovered shall
be reported to the Architect at once.
3.2.3 The Contractor shall perform the Work in accordance
with the Contract Documents and submittals approved pursuant to Paragraph 3.12.
3.3

SUPERVISION AND CONSTRUCTION PROCEDURES

3.3.1 The Contractor shall supervise and direct the Work,
using the Contractor's best skill and attention. The Contractor
shall be solely responsible for and have control over construction means, methods, techniques, sequences and procedures
and for coordinating all portions of the Work under the Contract, unless Contract Documents give other specific instructions concerning these matters.
3.3.2 The Contractor shall be responsible to the Owner for acts
and omissions of the Contractor's employees, Subcontractors
and their agents and employees, and other persons performing
portions of the Work under a contract with the Contractor.
3.3.3 The Contractor shall not be relieved of obligations to perform the Work in accordance with the Contract Documents
either by activities or duties of the Architect in the Architect's
administration of the Contract, or by tests, inspections or
approvals required or performed by persons other than the
Contractor.
3.3.4 The Contractor shall be responsible for inspection of portions of Work already performed under this Contract to determine that such portions are in proper condition to receive subsequent Work.
3.4

LABOR AND MATERIALS

3.4.1 Unless otherwise provided in the Contract Documents,
the Contractor shall provide and pay for labor, materials, equipment, tools, construction equipment and machinery, water,
heat, utilities, transportation, and other facilities and services
necessary for proper execution and completion of the Work,
whether temporary or permanent and whether or not incorporated or to be incorporated in the Work.
3.4.2 The Contractor shall enforce strict discipline and good
order among the Contractor's employees and other persons
carrying out the Contract. The Contractor shall not permit
employment of unfit persons or persons not skilled in tasks
assigned to them.
8
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3.5

WARRANTY

3.5.1 The Contractor warrants to the Owner and Architect that
materials and equipment furnished under the Contract will be
of good quality and new unless otherwise required or permitted by the Contract Documents, that the Work will be free
from defects not inherent in the quality required or permitted,
and that the Work will conform with the requirements of the
Contract Documents. Work not conforming to these requirements, including substitutions not properly approved and
authorized, may be considered defective. The Contractor's
warranty excludes remedy for damage or defect caused by
abuse, modifications not executed by the Contractor, improper
or insufficient maintenance, improper operation, or normal
wear and tear under normal usage. If required by the Architect,
the Contractor shall furnish satisfactory evidence as to the kind
and quality of materials and equipment.
3.6

TAXES

3.6.1 The Contractor shall pay sales, consumer, use and similar
taxes for the Work or portions thereof provided by the Contractor which are legally enacted when bids are received or
negotiations concluded, whether or not yet effective or merely
scheduled to go into effect.
3.7

PERMITS, FEES AND NOTICES

3.7.1 Unless otherwise provided in the Contract Documents,
the Contractor shall secure and pay for the building permit and
other permits and governmental fees, licenses and inspections
necessary for proper execution and completion of the Work
which are customarily secured after execution of the Contract
and which are legally required when bids are received or negotiations concluded.
3.7.2 The Contractor shall comply with and give notices
required by laws, ordinances, rules, regulations and lawful
orders of public authorities bearing on performance of the
Work.
3.7.3 It is not the Contractor's responsibility to ascertain that
the Contract Documents are in accordance with applicable
laws, statutes, ordinances, building codes, and rules and regulations. However, if the Contractor observes that portions of the
Contract Documents are at variance therewith, the Contractor
shall promptly notify the Architect and Owner in writing, and
necessary changes shall be accomplished by appropriate
Modification.
3.7.4 If the Contractor performs Work knowing it to be contrary to laws, statutes, ordinances, building codes, and rules and
regulations without such notice to the Architect and Owner,
the Contractor shall assume full responsibility for such Work
and shall bear the attributable costs.
3.8

ALLOWANCES

3.8.1 The Contractor shall include in the Contract Sum all
allowances stated in the Contract Documents. Items covered
by allowances shall be supplied for such amounts and by such
persons or entities as the Owner may direct, but the Contractor
shall not be required to employ persons or entities against
which the Contractor makes reasonable objection.
3.8.2 Unless otherwise provided in the Contract Documents:
.1 materials and equipment under an allowance shall be
selected promptly by the Owner to avoid delay in the
Work;
.2 allowances shall cover the cost to the Contractor of
materials and equipment delivered at the site and all
required taxes, less applicable trade discounts;
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.3 Contractor's costs for unloading and handling at the
site, labor, installation costs, overhead, profit and
other expenses contemplated for stated allowance
amounts shall be included in the Contract Sum and
not in the allowances;
.4 whenever costs are more than or less than allowances,
the Contract Sum shall be adjusted accordingly by
Change Order. The amount of the Change Order shall
reflect (1) the difference between actual costs and the
allowances under Clause 3.8.2.2 and (2) changes in
Contractor's costs under Clause 3.8.2.3.
3.9

SUPERINTENDENT

3.9.1 The Contractor shall employ a competent superintendent and necessary assistants who shall be in attendance at the
Project site during performance of the Work. The superintendent shall represent the Contractor, and communications given
to the superintendent shall be as binding as if given to the Contractor. Important communications shall be confirmed in writing. Other communications shall be similarly confirmed on
written request in each case.
3.10

CONTRACTOR'S CONSTRUCTION SCHEDULES

3.10.1 The Contractor, promptly after being awarded the Contract, shall prepare and submit for the Owner's and Architect's
information a Contractor's construction schedule for the Work.
The schedule shall not exceed time limits current under the
Contract Documents, shall be revised at appropriate intervals as
required by the conditions of the Work and Project, shall be
related to the entire Project to the extent required by the Contract Documents, and shall provide for expeditious and practicable execution of the Work.
3.10.2 The Contractor shall prepare and keep current, for the
Architect's approval, a schedule of submittals which is coordinated with the Contractor's construction schedule and allows
the Architect reasonable time to review submittals.
3.10.3 The Contractor shall conform to the most recent
schedules.
3.11

DOCUMENTS AND SAMPLES AT THE SITE

3.11.1 The Contractor shall maintain at the site for the Owner
one record copy of the Drawings, Specifications, addenda,
Change Orders and other Modifications, in good order and
marked currently to record changes and selections made during
construction, and in addition approved Shop Drawings, Product Data, Samples and similar required submittals. These shall
be available to the Architect and shall be delivered to the Architect for submittal to the Owner upon completion of the Work.
3.12

SHOP DRAWINGS, PRODUCT DATA AND SAMPLES

3.12.1 Shop Drawings are drawings, diagrams, schedules and
other data specially prepared for the Work by the Contractor or
a Subcontractor, Sub-subcontractor, manufacturer, supplier or
distributor to illustrate some portion of the Work.
3.12.2 Product Data are illustrations, standard schedules, performance charts, instructions, brochures, diagrams and other
information furnished by the Contractor to illustrate materials
or equipment for some portion of the Work.
3.12.3 Samples are physical examples which illustrate
materials, equipment or workmanship and establish standards
by which the Work will be judged.
3.12.4 Shop Drawings, Product Data, Samples and similar submittals are not Contract Documents. The purpose of their submittal is to demonstrate for those portions of the Work for

which submittals are required the way the Contractor proposes
to conform to the information given and the design concept
expressed in the Contract Documents. Review by the Architect
is subject to the limitations of Subparagraph 4.2.7.
3.12.5 The Contractor shall review, approve and submit to the
Architect Shop Drawings, Product Data, Samples and similar
submittals required by the Contract Documents with reasonable promptness and in such sequence as to cause no delay in
the Work or in the activities of the Owner or of separate contractors. Submittals made by the Contractor which are not
required by the Contract Documents may be returned without
action.
3.12.6 The Contractor shall perform no portion of the Work
requiring submittal and review of Shop Drawings, Product
Data, Samples or similar submittals until the respective submittal has been approved by the Architect. Such Work shall be in
accordance with approved submittals.
3.12.7 By approving and submitting Shop Drawings, Product
Data, Samples and similar submittals, the Contractor represents
that the Contractor has determined and verified materials, field
measurements andfieldconstruction criteria related thereto, or
will do so, and has checked and coordinated the information
contained within such submittals with the requirements of the
Work and of the Contract Documents.
3.12.8 The Contractor shall not be relieved of responsibility
for deviations from requirements of the Contract Documents
by the Architect's approval of Shop Drawings, Product Data,
Samples or similar submittals unless the Contractor has
specifically informed the Architect in writing of such deviation
at the time of submittal and the Architect has given written
approval to the specific deviation. The Contractor shall not be
relieved of responsibility for errors or omissions in Shop Drawings, Product Data, Samples or similar submittals by the Architect's approval thereof.
3.12.9 The Contractor shall direct specific attention, in writing
or on resubmitted Shop Drawings,;Product Data, Samples or
similar submittals, to revisions other than those requested by
the Architect on previous submittals.
3.12.10 Informational submuuus upon which the Architect is
not expected to take responsive action may be so identified in
the Contract Documents.
3.12.11 When professional certification of performance criteria
of materials, systems or equipment is required by the Contract
Documents, the Architect shall be entitled to rely upon the
accuracy and completeness of such calculations and certifications.
3.13

USE OF SITE

3.13.1 The Contractor shall confine operations at the site to
areas permitted by law, ordinances, permits and the Contract
Documents and shall not unreasonably encumber the site with
materials or equipment.
3.14

CUTTING AND PATCMiuq

3.14.1 The Contractor shall be responsible for cutting, fitting
or patching required to complete the Work or to make its parts
fit together properly.
3.14.2 The-Contractor shall not damage or endanger a portion
of the Work or fully or partially completed construction of the
Owner or separate contractors by cutting, patching or otherwise altering such construction, or by excavation. The Contractor shall not cut or otherwise alter such construction by the
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Owner or a separate contractor except with written consent of
the Owner and of such separate contractor; such consent shall
not be unreasonably withheld. The Contractor shall not unreasonably withhold from the Owner or a separate contractor the
Contractor's consent to cutting or otherwise altering the Work.
3.15

CLEANING UP

3.15.1 The Contractor shall keep the premises and surrounding area free from accumulation of waste materials or rubbish
caused by operations under the Contract. At completion of the
Work the Contractor shall remove from and about the Project
waste materials, rubbish, the Contractor's tools, construction
equipment, machinery and surplus materials.
3.15.2 If the Contractor fails to clean up as provided in the
Contract Documents, the Owner may do so and the cost
thereof shall be charged to the Contractor.
3.16

ACCESS TO WORK

3.16.1 The Contractor shall provide the Owner and Architect
access to the Work in preparation and progress wherever
located.
3.17

ROYALTIES AND PATENTS

3.17.1 The Contractor shall pay all royalties and license fees.
The Contractor shall defend suits or claims for infringement of
patent rights and shall hold the Owner and Architect harmless
from loss on account thereof, but shall not be responsible for
such defense or loss when a particular design, process or product of a particular manufacturer or manufacturers is required by
the Contract Documents. However, if the Contractor has reason to believe that the required design, process or product is an
infringement of a patent, the Contractor shall be responsible for
such loss unless such information is promptly furnished to the
Architect.
3.18

INDEMNIFICATION

- 3.18.1 To the fullest extent permitted by law, the Contractor
shall indemnify and hold harmless the Owner, Architect, Architect's consultants, and agents and employees of any of them
from and against claims, damages, losses and expenses, including but not limited to attorneys' fees, arising out of or resulting
from performance of the Work, provided that such claim, damage, loss or expense is attributable to bodily injury, sickness,
disease or death, Or to injury to or destruction of tangible property (other than the Work itself) including loss of use resulting
therefrom, but only to the extent caused in whole or in part by
negligent acts or omissions of the Contractor, a Subcontractor,
anyone directly or indirectly employed by them or anyone for
whose acts they may be liable, regardless of whether or not
such claim, damage, loss or expense is caused in part by a party
indemnified hereunder. Such obligation shall not be construed
to negate, abridge, or reduce other rights or obligations of
indemnity which would otherwise exist as to a party or person
described in this Paragraph 3.18.
- 3.18.2 In claims against any person or entity indemnified
under this Paragraph 3.18 by an employee of the Contractor, a
Subcontractor, anyone directly or indirectly employed by them
or anyone for whose acts they may be liable, the indemnification obligation under this Paragraph 3.18 shall not be limited by
a limitation on amount or type of damages, compensation or
benefits payable by or for the Contractor or a Subcontractor
under workers' or workmen's compensation acts, disability
benefit acts or other employee benefit acts.
3.18.3 The obligations of the Contractor under this Paragraph
3.18 shall not extend to the liability of the Architect, the Archi10
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tect's consultants, and agents and employees of any of them
arising out of (1) the preparation or approval of maps, drawings,
opinions, reports, surveys, Change Orders, designs or specifications, or (2) the giving of or the failure to give directions or
instructions by the Architect, the Architect's consultants, and
agents and employees of any of them provided such giving or
failure to give is the primary cause of the injury or damage.
ARTICLE 4
ADMINISTRATION OF THE CONTRACT
4.1

ARCHITECT

4.1.1 The Architect is the person lawfully licensed to practice
architecture or an entity lawfully practicing architecture identified as such in the Agreement and is referred to throughout
the Contract Documents as if singular in number. The term
"Architect" means the Architect or the Architect's authorized
representative.
4.1.2 Duties, responsibilities and limitations of authority of the
Architect as set forth in the Contract Documents shall not be
restricted, modified or extended without written consent of the
Owner, Contractor and Architect. Consent shall not be unreasonably withheld.
4.1.3 In case of termination of employment of the Architect,
the Owner shall appoint an architect against whom the Contractor makes no reasonable objection and whose status under
the Contract Documents shall be that of the former architect.
4.1.4 Disputes arising under Subparagraphs 4.1.2 and 4.1.3
shall be subject to arbitration.
4.2

ARCHITECT'S ADMINISTRATION
OF THE CONTRACT

4.2.1 The Architect will provide administration of the Contract
as described in the Contract Documents, and will be the
Owner's representative (1) during construction, (2) until final
payment is due and (3) with the Owner's concurrence, from
time to time during the correction period described in Paragraph 12.2. The Architect will advise and consult with the
Owner. The Architect will have authority to act on behalf of the
Owner only to the extent provided in the Contract Documents,
unless otherwise modified by written instrument in accordance
with other provisions of the Contract.
4.2.2 The Architect will visit the site at intervals appropriate to
the stage of construction to become generally familiar with the
progress and quality of the completed Work and to determine
in general if the Work is being performed in a manner indicating that the Work, when completed, will be in accordance with
the Contract Documents. However, the Architect will not be
required to make exhaustive or continuous on-site inspections
to check quality or quantity of the Work. On the basis of onsite observations as an architect, the Architect will keep the
Owner informed of progress of the Work, and will endeavor to
guard the Owner against defects and deficiencies in the Work.
4.2.3 The Architect will not have control over or charge of and
will not be responsible for construction means, methods,
techniques, sequences or procedures, or for safety precautions
and programs in connection with the Work, since these are
solely the Contractor's responsibility as provided in Paragraph
3-3. The Architect will not be responsible for the Contractor's
failure to carry out the Work in accordance with the Contract
Documents. The Architect will not have control over or charge
of and will not be responsible for acts or omissions of the Con-
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tractor, Subcontractors, or their agents or employees, or of any
other persons performing portions of the Work.
4.2.4 Communications Facilitating Contract Administration. Except as otherwise provided in the Contract Documents
or when direct communications have been specially authorized, the Owner and Contractor shall endeavor to communicate through the Architect. Communications by and with the
Architect's consultants shall be through the Architect. Communications by and with Subcontractors and material suppliers
shall be through the Contractor. Communications by and with
separate contractors shall be through the Owner.
4.2.5 Based on the Architect's observations and evaluations of
the Contractor's Applications for Payment, the Architect will
review and certify the amounts due the Contractor and will
issue Certificates for Payment in such amounts.
4.2.6 The Architect will have authority to reject Work which
does not conform to the Contract Documents. Whenever the
Architect considers it necessary or advisable for implementation of the intent of the Contract Documents, the Architect will
have authority to require additional inspection or testing of the
Work in accordance with Subparagraphs 13.5.2 and 1353,
whether or not such Work is fabricated, installed or completed.
However, neither this authority of the Architect nor a decision
made in good faith either to exercise or not to exercise such
authority shall give rise to a duty or responsibility of the Architect to the Contractor, Subcontractors, material and equipment
suppliers, their agents or employees, or other persons performing portions of the Work.

out the Architect's responsibilities at the site. The duties,
responsibilities and limitations of authority of such project
representatives shall be as set forth in an exhibit to be incorporated in the Contract Documents.
4.2.11 The Architect will interpret and decide matters concerning performance under and requirements of the Contract
Documents on written request of either the Owner or Contractor. The Architect's response to such requests will be made
with reasonable promptness and within any time limits agreed
upon. If no agreement is made concerning the time within
which interpretations required of the Architect shall be furnished in compliance with this Paragraph 4.2, then delay shall
not be recognized on account of failure by the Architect to furnish such interpretations until 15 days after written request is
made for them.
4.2.12 Interpretations and decisions of the Architect will be
consistent with the intent of and reasonably inferable from the
Contract Documents and will be in writing or in the form of
drawings. When making such interpretations and decisions, the
Architect will endeavor to secure faithful performance by both
Owner and Contractor, will not show partiality to either and
will not be liable for results of interpretations or decisions so
rendered in good faith.
4.2.13 The Architect's decisions on matters relating to aesthetic
effect will befinalif consistent with the intent expressed in the
Contract Documents.
4.3

4.2.7 The Architect will review and approve or take other
appropriate action upon the Contractor's submittals such as
Shop Drawings, Product Data and Samples, but only for the
limited purpose of checking for conformance with information
given and the design concept expressed in the Contract Documents. The Architect's action will be taken with such reasonable promptness as to cause no delay in the Work or in the
activities of the Owner, Contractor or separate contractors,
while allowing sufficient time in the Architect's professional
judgment to permit adequate review. Review of such submittals
is not conducted for the purpose of determining the accuracy
and completeness of other details such as dimensions and
quantities, or for substantiating instructions for installation or
performance of equipment or systems, all of which remain the
responsibility of the Contractor as required by the Contract
Documents. The Architect's review of the Contractor's submittals shall not relieve the Contractor of the obligations under
Paragraphs 3.3, 35 and 312. The Architect's review shall not
constitute approval of safety precautions or, unless otherwise
specifically stated by the Architect, of any construction means,
methods, techniques, sequences or procedures. The Architect's
approval of a specific item shall not indicate approval of an
assembly of which the item is a component.
4.2.8 The Architect will prepare Change Orders and Construction Change Directives, and may authorize minor changes in
the Work as provided in Paragraph 7.4.
4.2.9 The Architect will conduct inspections to determine the
date or dates of Substantial Completion and the date of final
completion, will receive and forward to the Owner for the
Owner's review and records written warranties and related
documents required by the Contract and assembled by the
Contractor, and will issue a final Certificate for Payment upon
compliance with the requirements of the Contract Documents.
4.2.10 If the Owner and Architect agree, the Architect will provide one or more project representatives to assist in carrying

CLAIMS AND DISPUTES

4.3.1 Definition. A Claim is a demand or assertion by one of
the parties seeking, as a matter of right, adjustment or interpretation of Contract terms, payment of money, extension of time
or other relief with respect to the terms of the Contract. The
term "Claim" also includes other disputes and matters in question between the Owner and Contractor arising out of or relating to the Contract. Claims must be made by written notice.
The responsibility to substantiate, Claims shall rest with the
party making the Claim.
4.3.2 Decision of Architect. Claims, including those alleging
an error or omission by the Architect, shall be referred initially
to the Architect for action as provided in Paragraph 4.4. A decision by the Architect, as provided in Subparagraph 4.4.4, shall
be required as a condition precedent to arbitration or litigation
of a Claim between the Contractor and Owner as to all such
matters arising prior to the datefinalpayment is due, regardless
of (1) whether such matters relate to execution and progress of
the Work or (2) the extent to which the Work has been completed. The decision by the Architect in response to a Claim
shall not be a condition precedent to arbitration or litigation in
the event (1) the position of Architect is vacant, (2) the Architect
has not received evidence or has failed to render a decision
within agreed time limits, (3) the Architect has failed to take
action required under Subparagraph 4.4.4 within 30 days after
the Claim is made, (4) 45 days have passed after the Claim has
been referred to the Architect or (5) the Claim relates to a
mechanic's lien.
4.3.3 Time Limits on Claims. Claims by either party must be
made within 21 days after occurrence of the event giving rise to
such Claim or within 21 days after the claimant first recognizes
the condition giving rise to the Claim, whichever is later. Claims
must be made by written notice. An additional Claim made
after the initial Claim has been implemented by Change Order
will not be considered unless submitted in a timely manner.
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4.3.4 Continuing Contract Performance. Pending final resolution of a Claim including arbitration, unless otherwise agreed
in writing the Contractor shall proceed diligently with performance of the Contract and the Owner shall continue to make
payments in accordance with the Contract Documents.
4.3.5 Waiver of Claims: Final Payment. The making of final
payment shall constitute a waiver of Claims by the Owner
except those arising from:
.1 liens, Claims, security interests or encumbrances arising out of the Contract and unsettled;
•2 failure of the Work to comply with the requirements
of the Contract Documents; or
•3 terms of special warranties required by the Contract
Documents.
4.3.6 Claims for Concealed or Unknown Conditions. If conditions are encountered at the site which are (1) subsurface or
otherwise concealed physical conditions which differ materially from those indicated in the Contract Documents or (2)
unknown physical conditions of an unusual nature, which differ materially from those ordinarily found to exist and generally
recognized as inherent in construction activities of the
character provided for in the Contract Documents, then notice
by the observing party shall be given to the other party
promptly before conditions are disturbed and in no event later
than 21 days after first observance of the conditions. The Architect will promptly investigate such conditions and, if they differ
materially and cause an increase or decrease in the Contractor's
cost of, or time required for, performance of any part of the
Work, will recommend an equitable adjustment in the Contract
Sum or Contract Time, or both. If the Architect determines that
the conditions at the site are not materially different from those
indicated in the Contract Documents and that no change in the
terms of the Contract is justified, the Architect shall so notify
the Owner and Contractor in writing, stating the reasons.
Claims by either party in opposition to such determination
must be made within 21 days after the Architect has given
notice of the decision. If the Owner and Contractor cannot
agree on an adjustment in the Contract Sum or Contract Time,
the adjustment shall be referred to the Architect for initial determination, subject to further proceedings pursuant to Paragraph
4.4.
4.3.7 Claims for Additional Cost. If the Contractor wishes to
make Claim for an increase in the Contract Sum, written notice
as provided herein shall be given before proceeding to execute
the Work. Prior notice is not required for Claims relating to an
emergency endangering life or property arising under Paragraph 10.3. If the Contractor believes additional cost is
involved for reasons including but not limited to (1) a written
interpretation from the Architect, (2) an order by the Owner to
stop the Work where the Contractor was not at fault, (3) a written order for a minor change in the Work issued by the Architect, (4) failure of payment by the Owner, (5) termination of the
Contract by the Owner, (6) Owner's suspension or (7) other
reasonable grounds, Claim shall be filed in accordance with the
procedure established herein.
4.3.8 Claims for Additional Time
4.3.8.1 If the Contractor wishes to make Claim for an increase
in the Contract Time, written notice as provided herein shall be
given. The Contractor's Claim shall include an estimate of cost
and of probable effect of delay on progress of the Work. In the
case of a continuing delay only one Claim is necessary.
4.3.8.2 If adverse weather conditions are the basis for a Claim
for additional time, such Claim shall be documented by data
12
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substantiating that weather conditions were abnormal for the
period of time and could not have been reasonably anticipated,
and that weather conditions had an adverse effect on the
scheduled construction.
4.3.9 Injury or Damage to Person or Property. If either party
to the Contract suffers injury or damage to person or property
because of an act or omission of the other party, of any of the
other party's employees or agents, or of others for whose acts
such party is legally liable, written notice of such injury or
damage, whether or not insured, shall be given to the other
party within a reasonable time not exceeding 21 days after first
observance. The notice shall provide sufficient detail to enable
the other party to investigate the matter. If a Claim for additional cost or time related to this Claim is to be asserted, it shall
be filed as provided in Subparagraphs 4.3.7 or 4.3.8.
4.4

RESOLUTION OF CLAIMS AND DISPUTES

4.4.1 The Architect will review Claims and take one or more of
the following preliminary actions within ten days of receipt of a
Claim: (1) request additional supporting data from the claimant,
(2) submit a schedule to the parties indicating when the Architect expects to take action, (3) reject the Claim in whole or in
part, stating reasons for rejection, (4) recommend approval of
the Claim by the other party or (5) suggest a compromise. The
Architect may also, but is not obligated to, notify the surety, if
any, of the nature and amount of the Claim.
4.4.2 If a Claim has been resolved, the Architect will prepare or
obtain appropriate documentation.
4.4.3 If a Claim has not been resolved, the party making the
Claim shall, within ten days after the Architect's preliminary
response, take one or more of the following actions: (1) submit
additional supporting data requested by the Architect, (2)
modify the initial Claim or (3) notify the Architect that the initial
Claim stands.
4.4.4 If a Claim has not been resolved after consideration of the
foregoing and of further evidence presented by the parties or
requested by the Architect, the Architect will notify the parties
in writing that the Architect's decision will be made within
seven days, which decision shall be final and binding on the
parties but subject to arbitration. Upon expiration of such time
period, the Architect will render to the parties the Architect's
written decision relative to the Claim, including any change in
the Contract Sum or Contract Time or both. If there is a surety
and there appears to be a possibility of a Contractor's default,
the Architect may, but is not obligated to, notify the surety and
request the surety's assistance in resolving the controversy.
4.5

ARBITRATION

4.5.1 Controversies and Claims Subject to Arbitration. Any
controversy or Claim arising out of or related to the Contract,
or the breach thereof, shall be settled by arbitration in accordance with the Construction Industry Arbitration Rules of the
American Arbitration Association, and judgment upon the
award rendered by the arbitrator or arbitrators may be entered
in any court having jurisdiction thereof, except controversies
or Claims relating to aesthetic effect and except those waived as
provided for in Subparagraph 4.3-5- Such controversies or
Claims upon which the Architect has given notice and rendered
a decision as provided in Subparagraph 4.4.4 shall be subject to
arbitration upon written demand of either party. Arbitration
may be commenced when 45 days have passed after a Claim
has been referred to the Architect as provided in Paragraph 4.3
and no decision has been rendered.
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4.5.2 Rules and Notices for Arbitration. Claims between the
Owner and Contractor not resolved under Paragraph 4 A shall,
if subject to arbitration under Subparagraph 4.5.1, be decided
by arbitration in accordance with the Construction Industry
Arbitration Rules of the American Arbitration Association currently in effect, unless the parties mutually agree otherwise.
Notice of demand for arbitration shall be filed in writing with
the other party to the Agreement between the Owner and Contractor and with the American Arbitration Association, and a
copy shall be filed with the Architect.
4.5.3 Contract Performance During Arbitration. During arbitration proceedings, the Owner and Contractor shall comply
with Subparagraph 4.3.4.
4.5.4 When Arbitration May Be Demanded. Demand for arbitration of any Claim may not be made until the earlier of (1) the
date on which the Architect has rendered a final written decision on the Claim, (2) the tenth day after the parties have presented evidence to the Architect or have been given reasonable
opportunity to do so, if the Architect has not rendered a final
written decision by that date, or (3) any of the five events
described in Subparagraph 4.3.2.
4.5.4.1 When a written decision of the Architect states that (1)
the decision isfinalbut subject to arbitration and (2) a demand
for arbitration of a Claim covered by such decision must be
made within 30 days after the date on which the party making
the demand receives the final written decision, then failure to
demand arbitration within said 30 days' period shall result in
the Architect's decision becoming final and binding upon the
Owner and Contractor. If the Architect renders a decision after
arbitration proceedings have been initiated, such decision may
be entered as evidence, but shall not supersede arbitration proceedings unless the decision is acceptable to all parties
concerned.
4.5.4.2 A demand for arbitration shall be made within the time
limits specified in Subparagraphs 4.5.1 and 4.5.4 and Clause
4.5.4.1 as applicable, and in other cases within a reasonable
time after the Claim has arisen, and in no event shall it be made
after the date when institution of legal or equitable proceedings
based on such Claim would be barred by the applicable statute
of limitations as determined pursuant to Paragraph 13.7.
4.5.5 Limitation on Consolidation or Joinder. No arbitration
arising out of or relating to the Contract Documents shall
include, by consolidation or joinder or in any other manner,
the Architect, the Architect's employees or consultants, except
by written consent containing specific reference to the Agreement and signed by the Architect, Owner, Contractor and any
other person or entity sought to be joined. No arbitration shall
include, by consolidation or joinder or in any other manner,
parties other than the Owner, Contractor, a separate contractor as described in Article 6 and other persons substantially
involved in a common question of fact or law whose presence
is required if complete relief is to be accorded in arbitration. No
person or entity other than the Owner, Contractor or a separate
contractor as described in Article 6 shall be included as an original third party or additional third party to an arbitration whose
interest or responsibility is insubstantial. Consent to arbitration
involving an additional person or entity shall not constitute
consent to arbitration of a dispute not described therein or with
a person or entity not named or described therein. The foregoing agreement to arbitrate and other agreements to arbitrate
with an additional person or entity duly consented to by parties
to the Agreement shall be specifically enforceable under applicable law in any court having jurisdiction thereof.

4.5.6 Claims and Timely Assertion of Claims. A party who
files a notice of demand for arbitration must assert in the
demand all Claims then known to that party on which arbitration is permitted to be demanded. When a party fails to include
a Claim through oversight, inadvertence or excusable neglect,
or when a Claim has matured or been acquired subsequently,
the arbitrator or arbitrators may permit amendment.
4.5.7 Judgment on Final Award. The award rendered by the
arbitrator or arbitrators shall be final, and judgment may be
entered upon it in accordance with applicable law in any court
having jurisdiction thereof.
ARTICLE 5
SUBCONTRACTORS
5.1

DEFINITIONS

5.1.1 A Subcontractor is a person or entity who has a direct
contract with the Contractor to perform a portion of the Work
at the site. The term "Subcontractor" is referred to throughout
the Contract Documents as if singular in number and means a
Subcontractor or an authorized representative of the Subcontractor. The term "Subcontractor*' does not include a separate
contractor or subcontractors of a separate contractor.
5.1.2 A Sub-subcontractor is a person or entity who has a
direct or indirect contract with a Subcontractor to perform a
portion of the Work at the site. The term "Sub-subcontractor**
is referred to throughout the Contract Documents as if singular
in number and means a Sub-subcontractor or an authorized
representative of the Sub-subcontractor.
5.2

AWARD OF SUBCONTRACTS AND OTHER
CONTRACTS FOR PORTIONS OF THE WORK

5.2.1 Unless otherwise stated in the Contract Documents or
the bidding requirements, the Contractor, as soon as practicable after award of the Contract, shall furnish in writing to
the Owner through the Architect the names of persons or entities (including those who are to furnish materials or equipment
fabricated to a special design) proposed for each principal portion of the Work. The Architect will promptly reply to the Contractor in writing stating whether or not the Owner or the
Architect, after due investigation, has reasonable objection to
any such proposed person or entity. Failure of the Owner or
Architect to reply promptly shall constitute notice of no reasonable objection.
5.2.2 The Contractor shall not contract with a proposed person or entity to whom the Owner or Architect has made reasonable and timely objection. The Contractor shall not be
required to contract with anyone to whom the Contractor has
made reasonable objection.
5.2.3 If the Owner or Architect has reasonable objection to a
person or entity proposed by the Contractor, the Contractor
shall propose another to whom the Owner or Architect has no
reasonable objection. The Contract Sum shall be increased or
decreased by the difference in cost occasioned by such change
and an appropriate Change Order shall be issued. However, no
increase in the Contract Sum shall be allowed for such change
unless the Contractor has acted promptly and responsively in
submittingnames as required.
5.2.4 The Contractor shall not change a Subcontractor, person
or entity previously selected if the Owner or Architect makes
reasonable objection to such change.
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5.3

SUBCONTRACTUAL RELATIONS

5.3.1 By appropriate agreement, written where legally required
for validity, the Contractor shall require each Subcontractor, to
the extent of the Work to be performed by the Subcontractor,
to be bound to the Contractor by terms of the Contract Documents, and to assume toward the Contractor all the obligations
and responsibilities which the Contractor, by these Documents, assumes toward the Owner and Architect. Each subcontract agreement shall preserve and protect the rights of the
Owner and Architect under the Contract Documents with
respect to the Work to be performed by the Subcontractor so
that subcontracting thereof will not prejudice such rights, and
shall allow to the Subcontractor, unless specifically provided
otherwise in the subcontract agreement, the benefit of all
rights, remedies and redress against the Contractor that the
Contractor, by the Contract Documents, has against the
Owner. Where appropriate, the Contractor shall require each
Subcontractor to enter into similar agreements with Sub-subcontractors. The Contractor shall make available to each proposed Subcontractor, prior to the execution of the subcontract
agreement, copies of the Contract Documents to which the
Subcontractor will be bound, and, upon written request of the
Subcontractor, identify to the Subcontractor terms and conditions of the proposed subcontract agreement which may be at
variance with the Contract Documents. Subcontractors shall
similarly make copies of applicable portions of such documents
available to their respective proposed Sub-subcontractors.
5.4

CONTINGENT ASSIGNMENT OF SUBCONTRACTS

5.4.1 Each subcontract agreement for a portion of the Work is
assigned by the Contractor to the Owner provided that:
.1 assignment is effective only after termination of the
Contract by the Owner for cause pursuant to Paragraph 14.2 and only for those subcontract agreements
which the Owner accepts by notifying the Subcontractor in writing; and
.2 assignment is subject to the prior rights of the surety,
if any, obligated under bond relating to the Contract.
5.4.2 If the Work has been suspended for more than 30 days,
the Subcontractor's compensation shall be equitably adjusted.
ARTICLE 6
CONSTRUCTION BY OWNER
OR BY SEPARATE CONTRACTORS
6.1

OWNER'S RIGHT TO PERFORM CONSTRUCTION
AND TO AWARD SEPARATE CONTRACTS

6.1.1 The Owner reserves the right to perform construction or
operations related to the Project with the Owner's own forces,
and to award separate contracts in connection with other portions of the Project or other construction or operations on the
site under Conditions of the Contract identical or substantially
similar to these including those portions related to insurance
and waiver of subrogation. If the Contractor claims that delay
or additional cost is involved because of such action by the
Owner, the Contractor shall make such Claim as provided elsewhere in the Contract Documents.
6.1.2 When separate contracts are awarded for different portions of the Project or other construction or operations on the
site, the term "Contractor" in the Contract Documents in each
case shall mean the Contractor who executes each separate
Owner-Contractor Agreement.
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6.1.3 The Owner shall provide for coordination of the activities of the Owner's own forces and of each separate contractor
with the Work of the Contractor, who shall cooperate with
them. The Contractor shall participate with other separate contractors and the Owner in reviewing their construction schedules when directed to do so. The Contractor shall make any
revisions to the construction schedule and Contract Sum
deemed necessary after a joint review and mutual agreement.
The construction schedules shall then constitute the schedules
to be used by the Contractor, separate contractors and the
Owner until subsequently revised.
6.1.4 Unless otherwise provided in the Contract Documents,
when the Owner performs construction or operations related
to the Project with the Owner's own forces, the Owner shall be
deemed to be subject to the same obligations and to have the
same rights which apply to the Contractor under the Conditions of the Contract, including, without excluding others,
those stated in Article 3, this Article 6 and Articles 10, 11
and 12.
6.2

MUTUAL RESPONSIBILITY

6.2.1 The Contractor shall afford the Owner and separate contractors reasonable opportunity for introduction and storage of
their materials and equipment and performance of their activities and shall connect and coordinate the Contractor's construction and operations with theirs as required by the Contract
Documents.
6.2.2 If part of the Contractor's Work depends for proper
execution or results upon construction or operations by the
Owner or a separate contractor, the Contractor shall, prior to
proceeding with that portion of the Work, promptly report to
the Architect apparent discrepancies or defects in such other
construction that would render it unsuitable for such proper
execution and results. Failure of the Contractor so to report
shall constitute an acknowledgment that the Owner's or separate contractors' completed or partially completed construction
is fit and proper to receive the Contractor's Work, except as to
defects not then reasonably discoverable.
6.2.3 Costs caused by delays or by improperly timed activities
or defective construction shall be borne by the party responsible therefor.
6.2.4 The Contractor shall promptly remedy damage wrongfully caused by the Contractor to completed or partially completed construction or to property of the Owner or separate
contractors as provided in Subparagraph 10.2.5.
6.2.5 Claims and other disputes and matters in question
between the Contractor and a separate contractor shall be subject to the provisions of Paragraph 4.3 provided the separate
contractor has reciprocal obligations
6.2.6 The Owner and each separate contractor shall have the
same responsibilities for cutting and patching as are described
for the Contractor in Paragraph 3.H.
6.3

OWNER'S RIGHT TO CLEAN UP

6.3.1 If a dispute arises among the Contractor, separate contractors and the Owner as to the responsibility under their
respective contracts for maintaining the premises and surrounding area free from waste materials and rubbish as described in
Paragraph 3.15, the Owner may clean up and allocate the cost
among those responsible as the Architect determines to be just.
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ARTICLE 7
CHANGES IN THE WORK
7.1

CHANGES

7.1.1 Changes in the Work may be accomplished after execution of the Contract, and without invalidating the Contract, by
Change Order, Construction Change Directive or order for a
minor change in the Work, subject to the limitations stated in
this Article 7 and elsewhere in the Contract Documents
7.1.2 A Change Order shall be based upon agreement among
the Owner, Contractor and Architect, a Construction Change
Directive requires agreement by the Owner and Architect and
may or may not be agreed to by the Contractor, an order for a
minor change in the Work may be issued by the Architect
alone
7.1.3 Changes in the Work shall be performed under applicable provisions of the Contract Documents, and the Contractor shall proceed promptly, unless otherwise provided in the
Change Order, Construction Change Directive or order for a
minor change in the Work
7.1.4 If unit prices are stated in the Contract Documents or
subsequently agreed upon, and if quantities originally contemplated are so changed in a proposed Change Order or Construction Change Directive that application of such unit prices
to quantities of Work proposed w ill cause substantial inequity
to the Owner or Contractor, the applicable unit prices shall be
equitably adjusted
7.2
CHANGE ORDERS
7.2.1 A Change Order is a written instrument prepared by the
Architect and signed by the Owner, Contractor and Architect,
stating their agreement upon all of the following
.1 a change in the Work,
.2 the amount of the adjustment in the Contract Sum, if
any, and
.3 the extent of the adjustment in the Contract Time, if
any
7.2.2 Methods used in determining adjustments to the Contract
Sum may include those listed in Subparagraph 7 3 3
7.3
CONSTRUCTION CHANGE DIRECTIVES
7.3.1 A Construction Change Directive is a written order pre
pared by the Architect and signed by the Owner and Architect,
directing a change in the Work and stating a proposed basis for
adjustment, if any, in the Contract Sum or Contract Time, or
both The Owner may by Construction Change Directive,
w ithout invalidating the Contract, order changes in the Work
within the general scope of the Contract consisting of additions, deletions or other revisions, the Contract Sum and Con
tract Time being adjusted accordingly
7.3.2 A Construction Change Directive shall be used in the
absence of total agreement on the terms of a Change Order
7.3.3 If the Construction Change Directive provides for an
adjustment to the Contract Sum, the adjustment shall be based
on one of the following methods
.1 mutual acceptance of a lump sum properly itemized
and supported by sufficient substantiating data to permit evaluation,
.2 unit prices stated in the Contract Documents or sub
sequently agreed upon,

.3 cost to be determined in a manner agreed upon by
the parties and a mutually acceptable fixed or percentage fee, or
.4 as provided in Subparagraph 7 3 6
7.3.4 Upon receipt of a Construction Change Directive, the
Contractor shall promptly proceed with the change in the
Work involved and advise the Architect of the Contractor's
agreement or disagreement with the method, if any, provided
in the Construction Change Directive for determining the pro
posed adjustment in the Contract Sum or Contract Time
7.3.5 A Construction Change Directive signed by the Contractor indicates the agreement of the Contractor therewith, mclud
ing adjustment in Contract Sum and Contract Time or the
method for determining them Such agreement shall be effective immediately and shall be recorded as a Change Order
7.3.6 If the Contractor does not respond promptly or disagrees
with the method for adjustment in the Contract Sum, the
method and the adjustment shall be determined by the Architect on the basis of reasonable expenditures and savings of
those performing the Work attributable to the change, including, in case of an increase in the Contract Sum, a reasonable
allowance for overhead and profit In such case, and also under
Clause 7 3 3 3, the Contractor shall keep and present, in such
form as the Architect mav prescribe, an itemized accounting
together with appropriate supporting data Unless otherwise
provided in the Contract Documents, costs for the purposes of
this Subparagraph 7 3 6 shall be limited to the following
.1 costs of labor, including social security, old age and
unemployment insurance, fringe benefits required by
agreement or custom, and workers* or workmen's
compensation insurance,
.2 costs of materials, supplies and equipment, includ
ing cost of transportation, whether incorporated or
consumed,
.3 rental costs of machinery and equipment, exclusive of
hand tools, whether rented from the Contractor or
others,
.4 costs of premiums for all bonds and insurance, permit
fees, and sales, use or similar taxes related to the
Work, and
.5 additional costs of supervision and field office person
nel directly attributable to the change
7.3.7 Pending final determination of cost to the Owner,
amounts not in dispute may be included in Applications for
Payment The amount of credit to be allowed by the Contrac
tor to the Owner for a deletion or change which results in a net
decrease in the Contract Sum shall be actual net cost as con
firmed by the Architect When both additions and credits
covering related Work or substitutions are involved in a
change, the allowance for overhead and profit shall be figured
on the basis of net increase, if any, with respect to that change
7.3.8 If the Owner and Contractor do not agree with the
adjustment in Contract Time or the method for determining it,
the adjustment or the method shall be referred to the Architect
for determination
7.3.9 When the Owner and Contractor agree with the determination made by the Architect concerning the adjustments in
the Contract Sum and Contract Time, or otherw lse reach agreement upon the adjustments, such agreement shall be effective
immediately and shall be recorded by preparation and execution of an appropriate Change Order
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7.4

7.4.1 The Architect will have authority to order minor changes
in the Work not involving adjustment in the Contract Sum or
extension of the Contract Time and not inconsistent with the
intent of the Contract Documents. Such changes shall be
effected by written order and shall be binding on the Owner
and Contractor. The Contractor shall carry out such written
orders promptly.

ARTICLE 8
TIME
8.1

DEFINITIONS

8.1.1 Unless otherwise provided, Contract Time is the period
of time, including authorized adjustments, allotted in the Contract Documents for Substantial Completion of the Work.
8.1.2 The date of commencement of the Work is the date
established in the Agreement. The date shall not be postponed
by the failure to act of the Contractor or of persons or entities
for whom the Contractor is responsible.
8.1.3 The date of Substantial Completion is the date certified
by the Architect in accordance with Paragraph 9.8.
8.1.4 The term "day" as used in the Contract Documents shall
mean calendar day unless otherwise specifically defined.
8.2

ARTICLE 9

MINOR CHANGES IN THE V/ORK

PROGRESS AND COMPLETION

PAYMENTS AND COMPLETION
9.1

CONTRACT SUM

9.1.1 The Contract Sum is stated in the Agreement and, including authorized adjustments, is the total amount payable by the
Owner to the Contractor for performance of the Work under
the Contract Documents.
9.2

SCHEDULE OF VALUES

9.2.1 Before the first Application for Payment, the Contractor
shall submit to the Architect a schedule of values allocated to
various portions of the Work, prepared in such form and supported by such data to substantiate its accuracy as the Architect
may require. This schedule, unless objected to by the Architect,
shall be used as a basis-for reviewing the Contractor's Applications for Payment.
9.3

APPLICATIONS FOR PAYMENT

9.3.1 At least ten days before the date established for each
progress payment, the Contractor shall submit to the Architect
an itemized Application for Payment for operations completed
in accordance with the schedule of values. Such application
shall be notarized, if required, and supported by such data
substantiating the Contractor's right to payment as the Owner
or Architect may require, such as copies of requisitions from
Subcontractors and material suppliers, and reflecting retainage
if provided for elsewhere in the Contract Documents.

8.2.1 Time limits stated in the Contract Documents are of the
essence of the Contract. By executing the Agreement the Contractor confirms that the Contract Time is a reasonable period
for performing the Work.

9.3.1.1 Such applications may include requests for payment on
account of changes in the Work which have been properly
authorized by Construction Change Directives but not yet
included in Change Orders.

8.2.2 The Contractor shall not knowingly, except by agreement or instruction of the Owner in writing, prematurely commence operations on the site or elsewhere prior to the effective
date of insurance required by Article 11 to be furnished by the
Contractor. The date of commencement of the Work shall not
be changed by the effective date of such insurance. Unless the
date of commencement is established by a notice to proceed
given by the Owner, the Contractor shall notify the Owner in
writing not less than five days or other agreed period before
commencing the Work to permit the timely filing of mortgages,
mechanic's liens and other security interests.

9.3.1.2 Such applications may not include requests for payment of amounts the Contractor does not intend to pay to a
Subcontractor or material supplier because of a dispute or other
reason.

8.2.3 The Contractor shall proceed expeditiously with adequate forces and shall achieve Substantial Completion within
the Contract Time.
8.3

DELAYS AND EXTENSIONS OF TIME

8.3.1 If the Contractor is delayed at any time in progress of the
Work by an act or neglect of the Owner or Architect, or of an
employee of either, or of a separate contractor employed by
the Owner, or by changes ordered in the Work, or by labor
disputes, fire, unusual delay in deliveries, unavoidable casualties
or other causes beyond the Contractor's control, or by delay
authorized by the Owner pending arbitration, or by other
causes which the Architect determines may justify delay, then
the Contract Time shall be extended by Change Order for such
reasonable time as the Architect may determine.
8.3.2 Claims relating to time shall be made in accordance with
applicable provisions of Paragraph 4.3.
8.3.3 This Paragrapn 8.3 does not preclude recovery of damages for delay by either party under other provisions of the
Contract Documents.
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9.3.2 Unless otherwise provided in the Contract Documents,
payments shall be made on account of materials and equipment
delivered and suitably stored at the site for subsequent incorporation in the Work. If approved in advance by the Owner,
payment may similarly be made for materials and equipment
suitably stored off the site at a location agreed upon in writing.
Payment for materials and equipment stored on or off the site
shall be conditioned upon compliance by the Contractor with
procedures satisfactory to the Owner to establish the Owner's
title to such materials and equipment or otherwise protect the
Owner's interest, and shall include applicable insurance,
storage and transportation to the site for such materials and
equipment stored off the site.
9.3.3 The Contractor warrants that title to all Work covered by
an Application for Payment will pass to the Owner no later than
the time of payment. The Contractor further warrants that
upon submittal of an Application for Payment all Work for
which Certificates for Payment have been previously issued
and payments received from the Owner shall, to the best of the
Contractor's knowledge, information and belief, be free and
clear of liens, claims, security interests or encumbrances in
favor of the Contractor, Subcontractors, material suppliers, or
other persons or entities making a claim by reason of having
provided labor, materials and equipment relating to the Work.
9.4

CERTIFICATES FOR PAYMENT

9.4.1 The Architect will, within seven days after receipt of the
Contractor's Application for Payment, either issue to the
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Owner a Certificate for Payment, with a copy to the Contractor, for such amount as the Architect determines is properly
due, or notify the Contractor and Owner in writing of the
Architect's reasons for withholding certification in whole or in
part as provided in Subparagraph 9.5.1.
9,4.2 The issuance of a Certificate for Payment will constitute a
representation by the Architect to the Owner, based on the
Architect's observations at the site and the data comprising the
Application for Payment, that the Work has progressed to the
point indicated and that, to the best of the Architect's knowledge, information and belief, quality of the Work is in accordance with the Contract Documents. The foregoing representations are subject to an evaluation of the Work for conformance
with the Contract Documents upon Substantial Completion, to
results of subsequent tests and inspections, to minor deviations
from the Contract Documents correctable prior to completion
and to specific qualifications expressed by the Architect. The
issuance of a Certificate for Payment will further constitute a
representation that the Contractor is entitled to payment in the
amount certified. However, the issuance of a Certificate for Payment will not be a representation that the Architect has (1)
made exhaustive or continuous on-site inspections to check the
quality or quantity of the Work, (2) reviewed construction
means, methods, techniques, sequences or procedures, (3)
reviewed copies of requisitions received from Subcontractors
and material suppliers and other data requested by the Owner
to substantiate the Contractor's right to payment or (4) made
examination to ascertain how or for what purpose the Contractor has used money previously paid on account of the Contract
Sum.
9.5

DECISIONS TO WITHHOLD CERTIFICATION

9.5.1 The Architect may decide not to certify payment and
may withhold a Certificate for Payment in whole or in part, to
the extent reasonably necessary to protect the Owner, if in the
Architect's opinion the representations to the Owner required
by Subparagraph 9.4.2 cannot be made. If the Architect is
unable to certify payment in the amount of the Application, the
Architect will notify the Contractor and Owner as provided in
Subparagraph 9.4.1. If the Contractor and Architect cannot
agree on a revised amount, the Architect will promptly issue a
Certificate for Payment for the amount for which the Architect
is able to make such representations to the Owner. The Architect may also decide not to certify payment or, because of
subsequently discovered evidence or subsequent observations,
may nullify the whole or a part of a Certificate for Payment
previously issued, to such extent as may be necessary in the
Architect's opinion to protect the Owner from loss because of:

9.5.2 When the above reasons for withholding certification are
removed, certification will be made for amounts previously
withheld.
9.6

9.6.2 The Contractor shall promptly pay each Subcontractor,
upon receipt of payment from the Owner, out of the amount
paid to the Contractor on account of such Subcontractor's portion of the Work, the amount to which said Subcontractor is
entitled, reflecting percentages actually retained from payments
to the Contractor on account of such Subcontractor's portion
of the Work. The Contractor shall, by appropriate agreement
with each Subcontractor, require each Subcontractor to make
payments to Sub-subcontractors in similar manner.
9.6.3 The Architect will, on request, furnish to a Subcontractor, if practicable, information regarding percentages of completion or amounts applied for by the Contractor and action
taken thereon by the Architect and Owner on account of portions of the Work done by such Subcontractor.
9.6.4 Neither the Owner nor Architect shall have an obligation
to pay or to see to the payment of money to a Subcontractor
except as may otherwise be required by law.
9.6.5 Payment to material suppliers shall be treated in a manner
similar to that provided in Subparagraphs 9.6.2,9.6.3 and 9.6.4.
9.6.6 A Certificate for Payment, a progress payment, or partial
or entire use or occupancy of the Project by the Owner shall
not constitute acceptance of Work not in accordance with the
Contract Documents.
9.7

FAILURE OF PAYMENT

9.7.1 If the Architect does not issue a Certificate for Payment,
through no fault of the Contractor, within seven days after
receipt of the Contractor's Application for Payment, or if the
Owner does not pay the Contractor* within seven days after the
date established in the Contract Documents the amount certified by the Architect or awarded by arbitration, then the Contractor may, upon seven additional days' written notice to the
Owner and Architect, stop the Work until payment of the
amount owing has been received. The Contract Time shall be
extended appropriately and the Contract Sum shall be
increased by the amount of the Contractor's reasonable costs of
shut-down, delay and start-up, which shall be accomplished as
provided in Article 7.
9.8

.1 defective Work not remedied;
.2 third party claims filed or reasonable evidence indicating probable filing of such claims;
.3 failure of the Contractor to make payments properly to Subcontractors or for labor, materials or
equipment;
.4 reasonable evidence that the Work cannot be completed for the unpaid balance of the Contract Sum;
.5 damage to the Owner or another contractor;
.6 reasonable evidence that the Work will not be completed within the Contract Time, and that the unpaid
balance would not be adequate to cover actual or
liquidated damages for the anticipated delay; or
.7 persistent failure to carry out the Work in accordance
with the Contract Documents.

PROGRESS PAYMENTS

9.6.1 After the Architect has issued a Certificate for Payment,
the Owner shall make payment in the manner and within the
time provided in the Contract Documents, and shall so notify
the Architect.

SUBSTANTIAL COMPLETION

9.8.1 Substantial Completion is the stage in the progress of the
Work when the Work or designated portion thereof is sufficiently complete in accordance with the Contract Documents
so the Owner can occupy or utilize the Work for its intended
use.
9.8.2 When the Contractor considers that the Work, or a portion thereof which the Owner agrees to accept separately, is
substantially complete, the Contractor shall prepare and submit
to the Architect a comprehensive list of items to be completed
or corrected. The Contractor shall proceed promptly to complete and correct items on the list. Failure to include an item on
such list dees not alter the responsibility of the Contractor to
complete all Work in accordance with the Contract Documents. Upon receipt of the Contractor's list, the Architect will
make an inspection to determine whether the Work or desig-
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nated portion thereof is substantially complete. If the
Architect's inspection discloses any item, whether or not
included on the Contractor's list, which is not in accordance
with the requirements of the Contract Documents, the Contractor shall, before issuance of the Certificate of Substantial Completion, complete or correct such item upon notification by the
Architect. The Contractor shall then submit a request for
another inspection by the Architect to determine Substantial
Completion. When the Work or designated portion thereof is
substantially complete, the Architect will prepare a Certificate
of Substantial Completion which shall establish the date of Substantial Completion, shall establish responsibilities of the
Owner and Contractor for security, maintenance, heat, utilities,
damage to the Work and insurance, and shall fix the time
within which the Contractor shall finish all items on the list
accompanying the Certificate. Warranties required by the Contract Documents shall commence on the date of Substantial
Completion of the Work or designated portion thereof unless
otherwise provided in the Certificate of Substantial Completion. The Certificate of Substantial Completion shall be submitted to the Owner and Contractor for their written acceptance of responsibilities assigned to them in such Certificate.
9.8.3 Upon Substantial Completion of the Work or designated
portion thereof and upon application by the Contractor and
certification by the Architect, the Owner shall make payment,
reflecting adjustment in retainage, if any, for such Work or portion thereof as provided in the Contract Documents.
9.9

PARTIAL OCCUPANCY OR USE

9.9.1 The Owner may occupy or use any completed or partially completed portion of the Work at any stage when such
portion is designated by separate agreement with the Contractor, provided such occupancy or use is consented to by the
insurer as required under Subparagraph 11.3.11 and authorized
by public authorities having jurisdiction over the Work. Such
partial occupancy or use may commence whether or not the
portion is substantially complete, provided the Owner and
Contractor have accepted in writing the responsibilities
assigned to each of them for payments, retainage if any, security, maintenance, heat, utilities, damage to the Work and insurance, and have agreed in writing concerning the period for correction of the Work and commencement of warranties
required by the Contract Documents. When the Contractor
considers a portion substantially complete, the Contractor shall
prepare and submit a list to the Architect as provided under
Subparagraph 9.8.2. Consent of the Contractor to partial occupancy or use shall not be unreasonably withheld. The stage of
the progress of the Work shall be determined by written agreement between the Owner and Contractor or, if no agreement is
reached, by decision of the Architect.
9.9.2 Immediately prior to such partial occupancy or use, the
Owner, Contractor and Architect shall jointly inspect the area
to be occupied or portion of the Work to be used in order to
determine and record the condition of the Work.
9.9.3 Unless otherwise agreed upon, partial occupancy or use
of a portion or portions of the Work shall not constitute acceptance of Work not complying with the requirements of the
Contract Documents.
9.10

FINAL COMPLETION AND FINAL PAYMENT

9.10.1 Upon receipt of written notice that the Work is ready
for final inspection and acceptance and upon receipt of a final
Application for Payment, the Architect will promptly make
18
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such inspection and, when the Architect finds the Work acceptable under the Contract Documents and the Contract fully performed, the Architect will promptly issue afinalCertificate for
Payment stating that to the best of the Architect's knowledge,
information and belief, and on the basis of the Architect's
observations and inspections, the Work has been completed in
accordance with terms and conditions of the Contract Documents and that the entire balance found to be due the Contractor and noted in said final Certificate is due and payable. The
Architect's final Certificate for Payment will constitute a further
representation that conditions listed in Subparagraph 9.10.2 as
precedent to the Contractor's being entitled to final payment
have been fulfilled.
9.10.2 Neither final payment nor any remaining retained
percentage shall become due until the Contractor submits to
the Architect (1) an affidavit that payrolls, bills for materials and
equipment, and other indebtedness connected with the Work
for which the Owner or the Owner's property might be
responsible or encumbered (less amounts withheld by Owner)
have been paid or otherwise satisfied, (2) a certificate evidencing that insurance required by the Contract Documents to
remain in force after final payment is currently in effect and will
not be cancelled or allowed to expire until at least 30 days*
prior written notice has been given to the Owner, (3) a written
statement that the Contractor knows of no substantial reason
that the insurance will not be renewable to cover the period
required by the Contract Documents, (4) consent of surety, if
any, to final payment and (5), if required by the Owner, other
data establishing payment or satisfaction of obligations, such as
receipts, releases and waivers of liens, claims, security interests
or encumbrances arising out of the Contract, to the extent and
in such form as may be designated by the Owner. If a Subcontractor refuses to furnish a release or waiver required by the
Owner, the Contractor may furnish a bond satisfactory to the
Owner to indemnify the Owner against such lien. If such lien
remains unsatisfied after payments are made, the Contractor
shall refund to the Owner all money that the Owner may be
compelled to pay in discharging such lien, including all costs
and reasonable attorneys' fees.
9.10.3 If, after Substantial Completion of the Work,finalcompletion thereof is materially delayed through no fault of the
Contractor or by issuance of Change Orders affecting final
completion, and the Architect so confirms, the Owner shall,
upon application by the Contractor and certification by the
Architect, and without terminating the Contract, make payment
of the balance due for that portion of the Work fully completed
and accepted. If the remaining balance for Work not fully completed or corrected is less than retainage stipulated in the Contract Documents, and if bonds have been furnished, the written
consent of surety to payment of the balance due for that portion of the Work fully completed and accepted shall be submitted by the Contractor to the Architect prior to certification of
such payment. Such payment shall be made under terms and
conditions governing final payment, except that it shall not
constitute a waiver of claims. The making offinalpayment shall
constitute a waiver of claims by the Owner as provided in Subparagraph 4.3.5.
9.10.4 Acceptance of final payment by the Contractor, a Subcontractor or material supplier shall constitute a waiver of
claims by that payee except those previously made in writing
and identified by that payee as unsettled at the time of final
Application for Payment. Such waivers shall be in addition to
the waiver described in Subparagraph 4.3.5.
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ARTICLE 10
PROTECTION OF PERSONS AND PROPERTY
10.1

SAFETY PRECAUTIONS AND PROGRAMS

10.1.1 The Contractor shall be responsible for initiating, maintaining and supervising all safety precautions and programs in
connection with the performance of the Contract.
10.1.2 In the event the Contractor encounters on the site
material reasonably believed to be asbestos or polychlorinated
biphenyl (PCB) which has not been rendered harmless, the
Contractor shall immediately stop Work in the area affected
and report the condition to the Owner and Architect in writing.
The Work in the affected area shall not thereafter be resumed
except by written agreement of the Owner and Contractor if in
fact the material is asbestos or polychlorinated biphenyl (PCB)
and has not been rendered harmless. The Work in the affected
area shall be resumed in the absence of asbestos or polychlorinated biphenyl (PCB), or when it has been rendered harmless,
by written agreement of the Owner and Contractor, or in
accordance with final determination by the Architect on which
arbitration has not been demanded, or by arbitration under
Article 4.
10.1.3 The Contractor shall not be required pursuant to Article
7 to perform without consent any Work relating to asbestos or
polychlorinated biphenyl (PCB).
10.1.4 To the fullest extent permitted by law, the Owner shall
indemnify and hold harmless the Contractor, Architect, Architect's consultants and agents and employees of any of them
from and against claims, damages, losses and expenses, including but not limited to attorneys' fees, arising out of or resulting
from performance of the Work in the affected area if in fact the
material is asbestos or polychlorinated biphenyl (PCB) and has
not been rendered harmless, provided that such claim, damage,
loss or expense is attributable to bodily injury, sickness, disease
or death, or to injury to or destruction of tangible property
(other than the Work itself) including loss of use resulting
therefrom, but only to the extent caused in whole or in part by
negligent acts or omissions of the Owner, anyone directly or
indirectly employed by the Owner or anyone for whose acts
the Owner may be liable, regardless of whether or not such
claim, damage, loss or expense is caused in part by a party
indemnified hereunder. Such obligation shall not be construed
to negate, abridge, or reduce other rights or obligations of
indemnity which would otherwise exist as to a party or person
described in this Subparagraph 10.1.4.

10.2

10.2.2 The Contractor shall give notices and comply with
applicable laws, ordinances, rules, regulations and lawhil orders
of public authorities bearing on safety of persons or property or
their protection from damage, injury or loss.
10.2.3 The Contractor shall erect and maintain, as required by
existing conditions and performance of the Contract, reasonable safeguards for safety and protection, including posting
danger signs and other warnings against hazards, promulgating
safety regulations and notifying owners and users of adjacent
sites and utilities.
10.2.4 When use or storage of explosives or other hazardous
materials or equipment or unusual methods are necessary for
execution of the Work, the Contractor shall exercise utmost
care and carry on such activities under supervision of properly
qualified personnel.
10.2.5 The Contractor shall promptly remedy damage and loss
(other than damage or loss insured under property insurance
required by the Contract Documents) to property referred to in
Clauses 10.2.1.2 and 10.2.1.3 caused in whole or in part by the
Contractor, a Subcontractor, a Sub-subcontractor, or anyone
directly or indirectly employed by any of them, or by anyone
for whose acts they may be liable and for which the Contractor
is responsible under Clauses 10.2.1.2 and 10.2.1.3, except
damage or loss attributable to acts or omissions of the Owner
or Architect or anyone directly or indirectly employed by
either of them, or by anyone for whose acts either of them may
be liable, and not attributable to the fault or negligence of the
Contractor. The foregoing obligations of the Contractor are in
addition to the Contractor's obligations under Paragraph 3.18.
10.2.6 The Contractor shall designate a responsible member of
the Contractor's organization at the site whose duty shall be the
prevention of accidents. This person shall be the Contractor's
superintendent unless otherwise designated by the Contractor
in writing to the Owner and Architect.
10.2.7 The Contractor shall not load or permit any part of the
construction or site to be loaded so, as to endanger its safety.
10.3

10.3.1 In an emergency affecting safety of persons or property,
the Contractor shall act, at the Contractor's discretion, to prevent threatened damage, injury or loss. Additional compensation or extension of time claimed by the Contractor on account
of an emergency shall be determined as provided in Paragraph
4.3 and Article 7.

ARTICLE 11

SAFETY OF PERSONS AND PROPERTY

10.2.1 The Contractor shall take reasonable precautions for
safety of, and shall provide reasonable protection to prevent
damage, injury or loss to:
.1 employees on the Work and other persons who may
be affected thereby;
.2 the Work and materials and equipment to be incorporated therein, whether in storage on or off the site,
under care, custody or control of the Contractor or
the Contractor's Subcontractors or Sub-subcontractors; and
.3 other property at the site or adjacent thereto, such as
trees, shrubs, lawns, walks, pavements, roadways,
structures and utilities not designated for removal, relocation or replacement in the course of construction.

EMERGENCIES

INSURANCE AND BONDS
11.1

CONTRACTOR'S LIABILITY INSURANCE

11.1.1 The Contractor shall purchase from and maintain in a
company or companies lawfully authorized to do business in
the jurisdiction in which the Project is located such insurance as
will protect the Contractor from claims set forth below which
may arise out of or result from the Contractor's operations
under the Contract and for which the Contractor may be legally
liable, whether such operations be by the Contractor or by a
Subcontractor or by anyone directly or indirectly employed by
any of them, or by anyone for whose acts any of them may be
liable:
.1 claims under workers' or workmen's compensation,
disability benefit and other similar employee benefit acts
which are applicable to the Work to be performed;
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.2 claims for damages because of bodily injury, occupational sickness or disease, or death of the Contractor's
employees;
.3 claims for damages because of bodily injury, sickness
or disease, or death of any person oth^r than the Contractor's employees;
.4 claims for damages insured by usual personal injury
liability coverage which are sustained (1) by a person
as a result of an offense directly or indirectly related to
employment of such person by the Contractor, or (2)
by another person;
.5 claims for damages, other than to the Work itself,
because of injury to or destruction of tangible property, including loss of use resulting therefrom;
.6 claims for damages because of bodily injury, death of
a person or property damage arising out of ownership, maintenance or use of a motor vehicle; and
.7 claims involving contractual liability insurance applicable to the Contractor's obligations under Paragraph
3.18.
11.1.2 The insurance required by Subparagraph 11.1.1 shall be
written for not less than limits of liability specified in the Contract Documents or required by law, whichever coverage is
greater. Coverages, whether written on an occurrence or
claims-made basis, shall be maintained without interruption
from date of commencement of the Work until date of final
payment and termination of any coverage required to be maintained after final payment.
11.1.3 Certificates of Insurance acceptable to the Owner shall
be filed with the Owner prior to commencement of the Work.
These Certificates and the insurance policies required by this
Paragraph 11.1 shall contain a provision that coverages
afforded under the policies will not be cancelled or allowed to
expire until at least 30 days' prior written notice has been given
to the Owner. If any of the foregoing insurance coverages are
required to remain in force after final payment and are reasonably available, an additional certificate evidencing continuation
of such coverage shall be submitted with the final Application
for Payment as required by Subparagraph 9.10.2. Information
concerning reduction of coverage shall be furnished by the
Contractor with reasonable promptness in accordance with the
Contractor's information and belief.
11.2

OWNER'S LIABILITY INSURANCE

11.2.1 The Owner shall be responsible for purchasing and
maintaining the Owner's usual liability insurance. Optionally,
the Owner may purchase and maintain other insurance for selfprotection against claims which may arise from operations
under the Contract. The Contractor shall not be responsible
for purchasing and maintaining this optional Owner's liability
insurance unless specifically required by the Contract
Documents.
11.3

PROPERTY INSURANCE

11.3.1 Unless otherwise provided, the Owner shall purchase
and maintain, in a company or companies lawfully authorized
to do business in the jurisdiction in which the Project is
located, property insurance in the amount of the initial Contract Sum as well as subsequent modifications thereto for the
entire Work at the site on a replacement cost basis without voluntary deductibles. Such property insurance shall be maintained, unless otherwise provided in the Contract Documents
or otherwise agreed in writing by all persons and entities who
are beneficiaries of such insurance, until final payment has been
made as provided in Paragraph 9.10 or until no person or entity
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other than the Owner has an insurable interest in the property
required by this Paragraph 11.3 to be covered, whichever is
earlier. This insurance shall include interests of the Owner, the
Contractor, Subcontractors a n d Sub-subcontractors in the
* Work.
11.3.1.1 Property insurance shall be on an all-risk policy form
and shall insure against the perils of fire and extended coverage
and physical loss or damage including, without duplication of
coverage, theft, vandalism, malicious mischief, collapse, falsework, temporary buildings and debris removal including
demolition occasioned by enforcement of any applicable legal
requirements, and shall cover reasonable compensation for
Architect's services and expenses required as a result of such
insured loss. Coverage for other perils shall not be required
unless otherwise provided in the Contract Documents.
11.3.1.2 If the Owner does not intend to purchase such property insurance required by the Contract and with all of the
coverages in the amount described above, the Owner shall so
inform the Contractor in writing prior to commencement of
the Work. The Contractor may then effect insurance which will
protect the interests of the Contractor, Subcontractors and Subsubcontractors in the Work, and by appropriate Change Order
the cost thereof shall be charged to the Owner. If the Contractor is damaged by the failure or neglect of the Owner to purchase or maintain insurance as described above, without so
notifying the Contractor, then the Owner shall bear all reasonable costs properly attributable thereto.
11.3.1.3 if the property insurance requires minimum deductibles and such deductibles are identified in the Contract Documents, the Contractor shall pay costs not covered because of
such deductibles. If the Owner or insurer increases the required
minimum deductibles above the amounts so identified or if the
Owner elects to purchase this insurance with voluntary deductible amounts, the Owner shall be responsible for payment of
the additional costs not covered because of such increased or
voluntary deductibles. If deductibles are not identified in the
Contract Documents, the Owner shall pay costs not covered
because of deductibles.
11.3.1.4 Unless otherwise provided in the Contract Documents, this property insurance shall cover portions of the Work
stored off the site after written approval of the Owner at the
value established in the approval, and also portions of the Work
in transit.1
11.3.2 Boiler and Machinery Insurance. The Owner shall
purchase and maintain boiler and machinery insurance
required by the Contract Documents or by law, which shall
specifically cover such insured objects during installation and
until final acceptance by the Owner; this insurance shall include
interests of the Owner, Contractor, Subcontractors and Subsubcontractors in the Work, and the Owner and Contractor
shall be named insureds.
11.3.3 Loss of Use Insurance. The Owner, at the Owners
option, may purchase and maintain such insurance as will
insure the Owner against loss of use of the Owner's property
due to fire or other hazards, however caused. The Owner
waives all rights of action against the Contractor for loss of use
of the Owner's property, including consequential losses due to
fire or other hazards however caused.
11.3.4 If the Contractor requests in writing that insurance for
risks other than those described herein or for other special hazards be included in the property insurance policy, the Owner
shall, if possible, include such insurance, and the cost thereof
shall be charged to the Contractor by appropriate Change
Order.
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11.3.5 If during the Project construction period the Owner
insures properties, real or personal or both, adjoining or adjacent to the site by property insurance under policies separate
from those insuring the Project, or if after final payment property insurance is to be provided on the completed Project
through a policy or policies other than those insuring the Project during the construction period, the Owner shall waive all
rights in accordance with the terms of Subparagraph 11.3.7 for
damages caused by fire or other perils covered by this separate
property insurance. All separate policies shall provide this
waiver of subrogation by endorsement or otherwise.
11.3.6 Before an exposure to loss may occur, the Owner shall
file with the Contractor a copy of each policy that includes
insurance coverages required by this Paragraph 11.3. Each
policy shall contain all generally applicable conditions, definitions, exclusions and endorsements related to this Project. Each
policy shall contain a provision that the policy will not be
cancelled or allowed to expire until at least 30 days' prior written notice has been given to the Contractor.
11.3.7 Waivers of Subrogation. The Owner and Contractor
waive all rights against (1) each other and any of their subcontractors, sub-subcontractors, agents and employees, each of the
other, and (2) the Architect, Architect's consultants, separate
contractors described in Article 6, if any, and any of their subcontractors, sub-subcontractors, agents and employees, for
damages caused by fire or other perils to the extent covered by
property insurance obtained pursuant to this Paragraph 11.3 or
other property insurance applicable to the Work, except such
rights as they have to proceeds of such insurance held by the
Owner as fiduciary. The Owner or Contractor, as appropriate,
shall require of the Architect, Architect's consultants, separate
contractors described in Article 6, if any, and the subcontractors, sub-subcontractors, agents and employees of any of them,
by appropriate agreements, written where legally required for
validity, similar waivers each in favor of other parties enumerated herein. The policies shall provide such waivers of subrogation by endorsement or otherwise. A waiver of subrogation
shall be effective as to a person or entity even though that person or entity would otherwise have a duty of indemnification,
contractual or otherwise, did not pay the insurance premium
directly or indirectly, and whether or not the person or entity
had an insurable interest in the property damaged.
11.3.8 A loss insured under Owner's property insurance shall
be adjusted by the Owner as fiduciary and made payable to the
Owner as fiduciary for the insureds, as their interests may
appear, subject to requirements of any applicable mortgagee
clause and of Subparagraph 11.3.10. The Contractor shall pay
Subcontractors their just shares of insurance proceeds received
by the Contractor, and by appropriate agreements, written
where legally required for validity, shall require Subcontractors
to make payments to their Sub-subcontractors in similar
manner.

11.3.10 The Owner as fiduciary shall have power to adjust and
settle a loss with insurers unless one of the parties in interest
shall object in writing within five days after occurrence of loss
to the Owner's exercise of this power; if such objection be
made, arbitrators shall be chosen as provided in Paragraph 4.5.
The Owner as fiduciary shall, in that case, make settlement with
insurers in accordance with directions of such arbitrators. If
distribution of insurance proceeds by arbitration is required,
the arbitrators will direct such distribution.
11.3.11 Partial occupancy or use in accordance with Paragraph
9.9 shall not commence until the insurance company or companies providing property insurance have consented to such
partial occupancy or use by endorsement or otherwise. The
Owner and the Contractor shall take reasonable steps to obtain
consent of the insurance company or companies and shall,
without mutual written consent, take no action with respect to
partial occupancy or use that would cause cancellation, lapse or
reduction of insurance.

11.4

11.4.2 Upon the request of any person or entity appearing to
be a potential beneficiary of bonds covering payment of obligations arising under the Contract, the Contractor shall promptly
furnish a copy of the bonds or shall permit a copy to be made.

ARTICLE 12

UNCOVERING AND CORRECTION OF WORK
12.1

UNCOVERING OF WORK

12.1.1 If a portion of the Work is covered contrary to the
Architect's request or to requirements specifically expressed in
the Contract Documents, it must, if required in writing by the
Architect, be uncovered for the Architect's observation and be
replaced at the Contractor's expense without change in the
Contract Time.
12.1.2 If a portion of the Work has been covered which the
Architect has not specifically requested to observe prior to its
being covered, the Architect may request to see such Work and
it shall be uncovered by the Contractor. If such Work is ir
accordance with the Contract Documents, costs of uncover
ing and replacement shall, by appropriate Change Order, be
charged to the Owner. If such Work is not in accordance witli
the Contract Documents, the Contractor shall pay such cost!
unless the condition was caused by the Owner or a separate
contractor in which event the Owner shall be responsible foi
payment of such costs.
12.2

11.3.9 If required in writing by a party in interest, the Owner
as fiduciary shall, upon occurrence of an insured loss, give
bond for proper performance of the Owner's duties. The cost
of required bonds shall be charged against proceeds received as
fiduciary. The Owner shall deposit in a separate account proceeds so received, which the Owner shall distribute in accordance with such agreement as the parties in interest may reach,
or in accordance with an arbitration award in which case the
procedure shall be as provided in Paragraph 4.5. If after such
loss no other special agreement is made, replacement of damaged property shall be covered by appropriate Change Order.

PERFORMANCE BOND AND PAYMENT BOND

11.4.1 The Owner shall have the right to require the Contractor to furnish bonds covering faithful performance of the Contract and payment of obligations arising thereunder as stipulated in bidding requirements or specifically required in the
Contract Documents on the date of execution of the Contract.

CORRECTION OF WORK

12.2.1 The Contractor shall promptly correct Work rejectee
by the Architect or failing to conform to the requirements o
the Contract Documents, whether observed before or arte
Substantial Completion and whether or not fabricated, installec
or completed. The Contractor shall bear costs of correcting
such rejected Work, including additional testing and inspec
tions and compensation for the Architect's services anc
expenses made necessary thereby.
12.2.2 If, within one year after the date of Substantial Comple
tion of the Work or designated portion thereof, or after the d2t<
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for commencement of warranties established under Subparagraph 9-9.1, or by terms of an applicable special warranty
required by the Contract Documents, any of the Work is found
to be not in accordance with the requirement^ of the Contract
Documents, the Contractor shall correct it promptly after
receipt of written notice from the Owner to do so unless the
Owner has previously given the Contractor a written acceptance of such condition. This period of one year shall be
extended with respect to portions of Workfirstperformed after
Substantial Completion by the period of time between Substantial Completion and the actual performance of the Work. This
obligation under this Subparagraph 12.2.2 shall survive acceptance of the Work under the Contract and termination of the
Contract. The Owner shall give such notice promptly after discovery of the condition
12.2.3 The Contractor snail remove rrom tne site portions ot
the Work which are not in accordance with the requirements
of the Contract Documents and are neither corrected bv the
Contractor nor accepted by the Owner.
12.2.4 If the Contractor fails to correct nonconforming Work
within a reasonable time, the Owner may correct it in accordance with Paragraph 2.4. If the Contractor does not proceed
with correction of such nonconforming Work within a reasonable timefixedby written notice from the Architect, the Owner
may remove it and store the salvable materials or equipment at
the Contractor's expense. If the Contractor does not pay costs
of such removal and storage within ten days after written
notice, the Owner may upon ten additional days* written
notice sell such materials and equipment at auction or at private
sale and shall account for the proceeds thereof, after deducting
costs and damages that should have been borne by the Contractor, including compensation for the Architect's services and
expenses made necessary thereby. If such proceeds of sale do
not cover costs which the Contractor should have borne, the
Contract Sum shall be reduced by the deficiency. If payments
then or thereafter due the Contractor are not sufficient to cover
such amount, the Contractor shall pay the difference to the
Owner.
12.2.5 The Contractor shall bear the cost of correcting
destroyed or damaged construction, whether completed or
partially completed, of the Owner or separate contractors
caused by the Contractor's correction or removal of Work
which is not in accordance with the requirements of the Contract Documents.
12.2.6 Nothing contained in this Paragraph 12.2 shall be construed to establish a period of limitation with respect to other
obligations which the Contractor might have under the Contract Documents. Establishment of the time period of one year
as described in Subparagraph 12.2.2 relates only to the specific
obligation of the Contractor to correct the Work, and has no
relationship to the time within which the obligation to comply
with the Contract Documents may be sought to be enforced,
nor to the time within which proceedings may be commenced
to establish the Contractor's liability with respect to the Contractor's obligations other than specifically to correct the Work.
12.3

ACCEPTANCE OF NONCONFORMING WORK

12.3.1 If the Owner prefers to accept Work which is not in
accordance with the requirements of the Contract Documents,
the Owner may do so instead of requiring its removal and correction, in which case the Contract Sum will be reduced as
appropriate and equitable. Such adjustment shall be effected
whether or not final payment has been made.

ARTICLE 13
MISCELLANEOUS PROVISIONS
13.1

GOVERNING LAW

13.1.1 The Contract shall be governed by the law of the place
where the Project is located.
13.2

SUCCESSORS AND ASSIGNS

13.2.1 The Owner and Contractor respectively bind themselves, their partners, successors, assigns and legal representatives to the other party hereto and to partners, successors,
assigns and legal representatives of such other party in respect
to covenants, agreements and obligations contained in the Contract Documents. Neither party to the Contract shall assign the
Contract as a whole without written consent of the other. If
either party attempts to make such an assignment without such
consent, that party shall nevertheless remain legally responsible
for all obligations under the Contract.
13.3

WRITTEN NOTICE

13.3.1 Written notice shall be deemed to have been duly
served if delivered in person to the individual or a member of
thefirmor entity or to an officer of the corporation for which it
was intended, or if delivered at or sent by registered or certified
mail to the last business address known to the party giving
notice.
13.4

RIGHTS AND REMEDIES

13.4.1 Duties and obligations imposed by the Contract Documents and rights and remedies available thereunder shall be in
addition to and not a limitation of duties, obligations,rightsand
remedies otherwise imposed or available by law.
13.4.2 No action or failure to act by the Owner, Architect or
Contractor shall constitute a waiver of a right or duty afforded
them under the Contract, nor shall such action or failure to act
constitute approval of or acquiescence in a breach thereunder,
except as may be specifically agreed In writing.
13.5

TESTS AND INSPECTIONS

13.5.1 Tests, inspections and approvals of portions of the
Work required by the Contract Documents or by laws, ordinances, rules, regulations or orders of public authorities having
jurisdiction shall be made at an appropriate time. Unless otherwise provided, the Contractor shall make arrangements for
such tests, inspections and approvals with an independent testing laboratory or entity acceptable to the Owner, or with the
appropriate public authority, and shall bear all related costs of
tests, inspections and approvals. The Contractor shall give the
Architect timely notice of when and where tests and inspections are to be made so the Architect may observe such procedures. The Owner shall bear costs of tests, inspections or
approvals which do not become requirements until after bids
are received or negotiations concluded.
13.5.2 If the Architect, Owner or public authorities having
jurisdiction determine that portions of the Work require additional testing, inspection or approval not included under Subparagraph 13.5.1, the Architect will, upon written authorization
from the Owner, instruct the Contractor to make arrangements
for such additional testing, inspection or approval by an entity
acceptable to the Owner, and the Contractor shall give timely
notice to the Architect of when and where tests and inspections
are to be made so the Architect may observe such procedures.
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The Owner shall bear such costs except as provided in Subparagraph 13.5.3.
13.5.3 If such procedures for testing, inspection or approval
under Subparagraphs 13.5.1 and 13.5.2 reveal failure of the
portions of the Work to comply with requirements established
by the Contract Documents, the Contractor shall bear all costs
made necessary by such failure including those of repeated
procedures and compensation for the Architect's services and
expenses.
13.5.4 Required certificates of testing, inspection or approval
shall, unless otherwise required by the Contract Documents, be
secured by the Contractor and promptly delivered to the
Architect.
13.5.5 If the Architect is to observe tests, inspections or
approvals required by the Contract Documents, the Architect
will do so promptly and, where practicable, at the normal place
of testing.
13.5.6 Tests or inspections conducted pursuant to the Contract Documents shall be made promptly to avoid unreasonable
delay in the Work.
13.6

INTEREST

13.6.1 Payments due and unpaid under the Contract Documents shall bear interest from the date payment is due at such
rate as the parties may agree upon in writing or, in the absence
thereof, at the legal rate prevailing from time to time at the place
where the Project is located.
13.7

COMMENCEMENT OF STATUTORY
LIMITATION PERIOD

13.7.1 As between the Owner and Contractor:
.1 Before Substantial Completion. As to acts or failures
to act occurring prior to the relevant date of Substantial Completion, any applicable statute of limitations
shall commence to run and any alleged cause of action
shall be deemed to have accrued in any and all events
not later than such date of Substantial Completion;
.2 Between Substantial Completion and Final Certificate for Payment. As to acts or failures to act occurring subsequent to the relevant date of Substantial
Completion and prior to issuance of the final Certificate for Payment, any applicable statute of limitations
shall commence to run and any alleged cause of
action shall be deemed to have accrued in any and all
events not later than the date of issuance of the final
Certificate for Payment; and
.3 After Final Certificate for Payment. As to acts or
failures to act occurring after the relevant date of issuance of the final Certificate for Payment, any applicable statute of limitations shall commence to run and
any alleged cause of action shall be deemed to have
accrued in any and all events not later than the date of
any act or failure to act by the Contractor pursuant to
any warranty provided under Paragraph 3.5, the date
of any correction of the Work or failure to correct the
Work by the Contractor under Paragraph 12.2, or the
date of actual commission of any other act or failure
to perform any duty or obligation by the Contractor
or Owner, whichever occurs last.

ARTICLE 14
TERMINATION OR SUSPENSION
OF THE CONTRACT
14.1

TERMINATION BY THE CONTRACTOR

14.1.1 The Contractor may terminate the Contract if the Work
is stopped for a period of 30 days through no act or fault of the
Contractor or a Subcontractor, Sub-subcontractor or their
agents or employees or any other persons performing portions
of the Work under contract with the Contractor, for any of the
following reasons:
.1 issuance of an order of a court or other public authority having jurisdiction;
.2 an act of government, such as a declaration of national
emergency, making material unavailable;
.3 because the Architect has not issued a Certificate for
Payment and has not notified the Contractor of the
reason for withholding certification as provided in
Subparagraph 9.4.1, or because the Owner has not
made payment on a Certificate for Payment within
the time stated in the Contract Documents;
.4 if repeated suspensions, delays or interruptions by the
Owner as described in Paragraph 14.3 constitute in
the aggregate more than 100 percent of the total number of days scheduled for completion, or 120 days in
any 365-day period, whichever is less; or
.5 the Owner has failed to furnish to the Contractor
promptly, upon the Contractor's request, reasonable
evidence as required by Subparagraph 2.2.1.
14.1.2 If one of the above reasons exists, the Contractor may,
upon seven additional days' written notice to the Owner and
Architect, terminate the Contract and recover from the Owner
payment for Work executed and for proven loss with respect
to materials, equipment, tools, and construction equipment
and machinery, including reasonable overhead, profit and
damages.
14.1.3 If the Work is stopped for a period of 60 days through
no act or fault of the Contractor or a Subcontractor or their
agents or employees or any other persons performing portions
of the Work under contract with the Contractor because the
Owner has persistently failed to fulfill the Owner's obligations
under the Contract Documents with respect to matters important to the progress of the Work, the Contractor may, upon
seven additional days' written notice to the Owner and the
Architect, terminate the Contract and recover from the Owner
as provided in Subparagraph 14.1.2.
14.2

TERMINATION BY THE OWNER FOR CAUSE

14.2.1 The Owner irtay terminate the Contract if the
Contractor:
.1 persistently or repeatedly refuses or fails to supply
enough properly skilled workers or proper materials;
.2 fails to make payment to Subcontractors for materials
or labor in accordance with the respective agreements
between the Contractor and the Subcontractors;
.3 persistently disregards laws, ordinances, or rules, regulations or orders of a public authority having jurisdiction; or
.4 otherwise is guilty of substantial breach of a provision
of me Contract Documents.
14.2.2 When any of the above reasons exist, the Owner, upon
certification by the Architect that sufficient cause exists to jus-
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tify such action, may without prejudice to any other rights or
remedies of the Owner and after giving the Contractor and the
Contractor's surety, if any, seven days' written notice, terminate employment of the Contractor and may, subject to any
prior rights of the surety;
.1 take possession of the site and of all materials, equipment, tools, and construction equipment and machinery thereon owned by the Contractor;
J2 accept assignment of subcontracts pursuant to Paragraph 5.4; and
.3 finish the Work by whatever reasonable method the
Owner may deem expedient.

Owner. The amount to be paid to the Contractor or Owner, as
the case may be, shall be certified by the Architect, upon application, and this obligation for payment shall survive termination of the Contract.
14.3

SUSPENSION BY THE OWNER
FOR CONVENIENCE

14.3.1 The Owner may, without cause, order the Contractor in
writing to suspend, delay or interrupt the Work in whole or in
part for such period of time as the Owner may determine.
14.3.2 An adjustment shall be made for increases in the cost of
performance of the Contract, including profit on the increased
cost of performance, caused by suspension, delay or interruption. No adjustment shall be made to the extent:

14.2.3 When the Owner terminates the Contract for one of the
reasons stated in Subparagraph 14.2.1, the Contractor shall not
be entitled to receive further payment until the Work is
finished.
14.2.4 If the unpaid balance of the Contract Sum exceeds costs
of finishing the Work, including compensation for the Architect's services and expenses made necessary thereby, such
excess shall be paid to the Contractor. If such costs exceed the
unpaid balance, the Contractor shall pay the difference to the

.1 that performance is, was or would have been so suspended, delayed or interrupted by another cause for
which the Contractor is responsible; or
.2 that an equitable adjustment is made or denied under
another provision of this Contract.
14.3.3 Adjustments made in the cost of performance may have
a mutually agreed fixed or percentage fee.
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